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CHRISTOPHER COMMENTS 





Thomas W. Christopher is associate dean and professor of law at Emory 
University, Atlanta, Georgia. 


Privity.—A plaintiff purchased a product from a retailer, and now 
sues the manufacturer on express warranty. There is no privity. 
Going against prior decisions in the state, the court holds that the 
action lies. 

The manufacturer had advertised the product, and the plaintiff had 
relied thereon. The court writes: 
th 


What sensible or sound reason . . exists as to why, when the goods 


purchased by the ultimate consumer on the strength of the advertisements aimed 
squarely at him do not possess their described qualities and goodness and cause 
him harm, he should not be permitted to move against the manufacturer to 
recoup his loss?’ 

Che court adds that: 


warranties made by the manufacturer in his advertisements and by 
labels on his products are inducements to the ultimate consumers, and 
manufacturer ought to be held to strict accountability 


It applies the rule to cosmetics as well as to food and drugs, and 
perhaps to other products as well. 

This ruling is contra to the common law, but it represents a 
modern trend which about a fourth of the states follow \dvertising 
is, of course, a major force in selling, and there is much to be said for 
holding an advertiser liable for his misstatements of fact—especially 
where he knows and intends that the consumer will rely on them 

United States Pharmacopocia.—A recent Oregon decision is of interest 
in that it may bear on the legality of the pharmacopoeia provisions in 
the food and drug Act. 

An Oregon statute adopted the National Electric Code and subse 
quent amendments thereof as the electrical code of the state. The 
state court held this to be an unconstitutional delegation of power, on 
the ground that the code was issued by a private association and not 
subject to the control of the legislature.’ 

In a New York case, in 1951, a statute, for the declared purpose of 
maintaining a proper control over races, delegated to The Jockey Club 
a private corporation—the power to license horse owners, jockeys, etc 
at running races. The court held this to be an invalid delegation, saying: 

(Continued on page 542) 


1 Rogers v. Toni Home Permanent Com- 2? Hillman v. Northern Wasco County 
pany, CCH Food Drug Cosmetic Law Re- People’s Utility District, 323 Pac. (2d) 664 
ports { 22,537 (Ohio, 1958) (Ore., 1958) 
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Che procedures are intended to (1) pro- 
tect the 


industry 


public interest and (2) assure 
that its will 
It is expected that, under the 
will par- 
effort 
agents 


rights be safe- 
guarded 
revised procedures, industry 
the 


usetul 


ticipate national 


to 


m growing 


develop anticancer 


An industry to 
patent and sell drugs or other chemical 
government- 
The Surgeon 
the Public Health Service 
authority to other 
manufacturers to produce agents 
he found it the 
interest 


would be permitted 
under 


research work 


agents devel ype d 
contract 
General of 
license 
the 


necessary 


would hav e 


only it in 
public 

The 
by the patents board of the Department, 
clarifies the procedures under which the 


new policy statement, devek yped 


Surgeon General could act. It specifies 
that 


tion 


would maintain close consulta- 
the to 
apprise it of public needs and assure the 


he 


with contracting company 


485 


. 


producer a reasonable 
meet them. The policy 
specifes that the Surgeon General would 


opportunity tX 
statement also 
consider the advice of appropriate con 
bodies before de 
in the 


sultants and advisory 
termining whether it is necessary 
interest of public health to license addi 


tional manutacturers 


Che Surgeon General 
quired to give a 90-day 
of his intention to intervene to the orig 
Che original contractor 

20 


hearing 


would be re 


advance notice 
inal contractor 
then in which to 
request a formal At the end 
of the 90-day period or upon conclusion 
of the later—if 
the final decision jis that the public need 


would have days 


hearing—whichever is 


has not been met, the Surgeon General 
could open the 
additional 


way for production by 


manutacturers 


revised police vy. 
Acting Surgeor 


Health 


Commenting on the 
Dn John D. Porterfield, 
of the Public 
said, in part 

“Full 


industry is 


General »ervice, 


by 
of 


and effective participation 
to the 
the growing nationwide program to de 

velop and of chemical 
compounds for anti-cancer activity. When 


industry accepts a Government research 


essential success 


test thousands 





PAGE 486 


contract and devotes its scientific knowl- 
edge, and personnel to this 
field, it quite properly expects a reason 
able protect its invest- 
ment and rights to produce and use a 
derived from 
On the other 


facilities, 
opportunity to 


chemical or other agent 
its own research efforts. 
hand, if the Government finances all or 
part of industrial 
ernment has a responsibility to ensure 
that the products of that research are 
and promptly available in a 


manner that meets the public interest.” 


Monthly Report Issued July 30, 1958. 
\ truckload of eggs which had been 
a chicken hatchery in Ala 
which had not 
to prevent their use as food was among 
the commodities Food 
and Drug Administration during June, 
FDA’s monthly report, 
When the shipment was 


such research, Gov 


generally 


rejecte d by 


bama but been treated 


seized by the 


according to 
issued July 30 
seized outside Nashville, Tennessee, sev 
eral of the eggs had hatched en route, 
according to FDA. Administration in- 
spectors and an Alabama State trooper 
watched the truck being loaded at the 
and followed it 
state line where it was intercepted by 
a Tennessee State trooper and another 
FDA inspector who had been alerted by 
The seizure 
States marshal. 


hatchery across the 


radio made by a 


United 


was 
incubator reject 
legal only when the rejects have been 
so denatured that they cannot be sold 
for food use, FDA pointed out. Admin- 
istration officials said that their agency 


Traffic in eggs is 


was continuing to crack down on ship- 
ment of untreated incubator reject eggs 
to prevent the eggs’ being and 
sold to bakeries and to other food proc- 


fre Zen 


essors. 

According to the report, there were, 
in all, 44 seizure actions in June 
involved 1,218,495 pounds of unfit food. 
In addition, 76 owners voluntarily de- 
stroyed or converted to 
nearly half a million pounds of unfit 
food during the month. 


These 


nontood use 


Plant improvements in 18 food estab- 
lishments, costing $476,347, 
re ported by FDA 


also 
They 


were 
inspectors 


FOOD DRUG COSMETIC LAW JOURNAIT 


auGcusT, 1958 


} } 


simple changes suc 
closed 
lines for flour, to permit 


ranged from 


cutting openings im convey* 
inspection and 
cleaning, to the replacement of two r: 
shackle structures unsuitable for 
storage with a $380,000 


Ds 


building 
equipment designed to 


contamination 


prevent roe 


Seven devices were seized 


weight-reduction and 
12 drugs 


1 
with tals« 


and misleading 


medical-treatment claims. Of 
labeled 


misleading claims, four 


seized, five were 


and were 
standard in and 
tailed to 


Warnings 


composition, 


bear ade juate direct 


One of the seizures involved 


nium” gloves and falsely 
to be 
arthritis and rheumatism 


had 


ment Was suspicious of these 


beneficial in the treatme 
\ dealer 
received the shipment on consign 
claims and 
brought them to the attention of 


FDA 


gloves, made of cloth, are 11 inche 


inspector 


l€ Litt ype, eae 
Che mitt-tyy { 


long and 7% inches wide The pads, of 


approximately the same dimensions 


have tapes for tying to the patient’s 


arm or leg 


Che manufacturer claimed the gloves 
and pads contained uranium dirt bette 
that 
No detectable radioactivity 


eithe: 


than used in so-called “uranit 
riums.” 

found on 
with a beta-gamma survey 
said. Any 


radioactivity to 


was 
article when measured 
r, FDA 
emanating enough 
body 


sale s Ik 


mete 
product 
affect the 
stricted to prescription 


protection of the user 


Nine of the criminal-prosecution cases 
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(Continued on page 542) 
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Articles on Food and Drug Law 


By THOMAS W. CHRISTOPHER 


This Comprehensive Listing of Writings in Legal Periodicals on the Sub- 
ject of Food and Drug Laws Was Compiled by the Author for Use Together 
with the Annual Indexes of This Journal. He Points Out That Such Use 
“Will Give the Reader a Complete Bibliography in the Field Through 1957"' 


h ROM the consumer’s viewpoint, the various food and drug laws 
doubtless are the most important commercial laws in the land—a 


fact for at least 50 years—yet the writings in legal journals on the sul 


legal periodicals have 


ject have not been extensive. In truth, most 
largely or completely ignored these laws. It may also be said that this 
semisilence has not resulted from a lack of legal problems in the area 


nor from any general agreement on issues 


Between 1898 and 1957, about 850 articles, exclusive of case notes 
on the subject of food and drug laws were published in legal journals 
\ majority of these were published in the Foon DruG Cosmetic Law 
JourRNAL (from 1950 on) or its predecessor, the Foop Druc Cosmerti 
LAW QuarTERLY (1946-1949). From 1898 to 1957, other legal periodicals 
published only 259 articles; if you exclude narcotics, trade-mark and 
product liability articles, this number is reduced to less than 100. It 
may be added that, in addition to this number, the legal periodicals 


also published a fair number of case notes dealing with recent deci 
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sions; U. S. v. Sullivan,’ for example, was commented on by several 
legal journals. 

The federal act has had full attention on three occasions: In 1954, 
the Harvard Law Review * gave extensive coverage to the Federal Food, 
Drug, and Cosmetic Act. Law and Contemporary Problems, published 
by Duke University, has devoted two issues to the federal Act.* Other 
wise, the treatment has been more or less incidental. 

Some of the material published has continuing value, and so the 
following lists of articles are given for the use of food and drug 


‘ These lists, together with the annual indexes of the Foop 


lawyers. 
DruG Cosmetic Law JourNAL, will give the reader a complete bibliog 


raphy in the field through 1957.° 


Federal Food and Drug Act 


General Articles.— 


“Analysis of the Regulation of Food, Drugs and Cosmetics,” 
by M. L. Cowen, 42 Illinois Law Review 169 (1947). 

“Appraisal of the New Drug and Cosmetic Legislation from the 
Viewpoint of Those Industries, An,” by J. F. Hoge, 6 Law and Con 
temporary Problems 111 (1939). 

“Consumer Looks at the Food and Drugs Bill, A,” by A. Kallet, 
1 Law and Contemporary Problems 126 (1933). 

“Consumers Appraise the Food, Drug, and Cosmetic Act,” by 
L. G. Baldwin and F. Kirlin, 6 Law and Contemporary Problems 
144 (1939). 
~ 4 332 U. S. 689. és *The subject of narcotics ‘is omitted. 


2 Vol. 67, p. 632. 5 Student notes and articles on narcotics 
* Vol. 1 (1933) and Vol. 6 (1939). are usually omitted 
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“Consumer's Protection Under the Federal Pure Food and Drugs 
Act,” 32 Columbia Law Review 720 (1932). 

“Delisting and Refusal of Certification of Coal-Tar Colors 
3 Wayne Law Review 226 (1957). 

“Developments in the Law—the Federal Food, Drug, and Cosmeti 
Act,” 67 Harvard Law Review 632 (1954). 

“Federal Control in the Food and Drug Industries,” by T. W 
Christopher, 11 Vanderbilt Law Review 167 (1957) 

“Federal Food, Drug and Cosmetic Act,” by L. G. Iasilli, 13 
St. John’s Law Review 425 (1939). 

“Federal Food Legislation of 1938 and the Food Industry, The 
by R. W. Austin, 6 Law and Contemporary Problems 129 (1939) 

“Food, Drug and Cosmetic Act of 1938: Its Legislative History 
and Its Substantive Provisions, The,” by D. F. Cavers, 6 Law and 
Contemporary Problems 2 (1939). 

“Food and Drug Regulation,” 14 Georgia Bar Journal 436 (1952) 

“New Food, Drug and Cosmetic Legislation; A Symposium,” 
6 Law and Contemporary Problems 1 (1939). 

“New Food and Drug Legislation,” by K. E. Ohi, 4 John Marshall 
Law Quarterly 1 (1938). 

“Proposed Food and Drugs Act: A Legal Critique,” by M. S 
Fisher, 1 Law and Contemporary Problems 74 (1933) 

“Proposed Revision of the Food and Drug Laws,” 22 Georgetown 
Law Journal 306 (1934) 

“Protection of the Consumer of Food and Drugs; A Symposium,” 
1 Law and Contemporary Problems 1 (1933). 

“Regulation of Food, Drugs and Cosmetics, Analysis of The,” 
by M. L. Cowen, 42 //linois Law Review 169 (1947). 

“Some Aspects of the Federal Food and Drugs Act,” by Frank F 
Reed, 39 ( ‘hicago Legal News 411 ( 1907). 


“Struggle for Federal Food and Drug Legislation, The,” by ¢ 
Regier, 1 Law and Contemporary Problems 3 (1933). 

“What the Food Manufacturer Thinks of S. 1944,” by L 
Burton, 1 Law and Contemporary Problems 120 (1933). 


Enforcement. 

“Administrative Rule-making Under Section 701(e) of the Food. 
Drug and Cosmetic Act,” by C. F. Heady, Jr., 10 George Washington 
Law Review 406 (1942). 
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“Administration of the Federal Food and Drug Act,” | 


ry 
3 


Hayes and F. J. Ruff, 1 Law and Contemporary Problems 16 (1933) 
“Enforcement Provisions of the Food, Drug, and Cosmetic Act, 
The,” by F. P. Lee, 6 Law and Contemporary Problems 70 (1939). 
“Formulation and Review of Regulations Under the Food, Drug 
and Cosmetic Act,” by R. F. Fuchs, 6 Law and Contemporary Problems 
43 (1939). 
“Liability Without Fault Criminal Statutes—Their Relation 


Major Developments in Contemporary Economic and Social Poli 


The Situation in Wisconsin,” 1956 Wisconsin Law Review 625 

“National, State, and Local Cooperation in Food and Drug Con 
trol,” by M. Conover, 22 American Political Science Review 910 (1928) 

“Penalties Under the Food and Drug Law, 1935,” by H. Weihofen, 
8 Rocky Mountain Law Review 278 (1936) 

“Remedy of Restitution Not Within Powers of District Court 
Under §302(a) of the Federal Food, Drug, and Cosmetic Act,” 69 
Harvard Law Review 1333 (1956) 

“Restitution in Food and Drug Enforcement,” 4 Stenford Law 
Review 519 (1952). 

“Restitution Not Authorized in an Injunction Proceeding Under 
Federal Food, Drug and Cosmetic Act,” 104 University of Pennsyl 
vania Law Review 719 (1956). 

“Should the Review of a Case Tried by a Jury Under the National 
Food and Drugs Act Be by Writ of Error or Appeal?” by A. S. Lanier, 
19 Virginia Law Register 801 (1914) 

“Technical Problems in Food and Drug Law Enforcement,” by 


C. W. Crawford, 1 Law and Contemporary Problems 36 (1933) 


Labeling 

“*Tistinctive Name’ of Pure Food Law and Trade Name Are One 
and Same,” by R. H. Williams, 73 Central Law Journal 411 (1911) 

“Misbranding of Food Under Federal Food, Drug and Cosmetic 
Act,” 26 Notre Dame Lawyer 706 (1951). 

Pesticides. 

“Pesticide Residues \ Study in Federal Law,” by G. Malkan, 
2 UCLA Law Review 515 (1955). 

Standards 

“FPR No. 1, An Experiment in Standardized and Prefabricated 
Law,” by R. Dickerson, 13 University of Chicago Law Review 90 (1945) 
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“Plea for a Legal Standard Under the Sale of Food and Drugs 
Act,” by H. W. Gadd, 35 Law Magazine and Review 398 (1910). 


“Standards and Grades of Quality for Foods and Drugs,” by G 
Q 


4< 


Sussman and S$. R. Gamer, 2 University of Chicago Law Review 5 


(1935). 


General Articles on Food and Drugs 

“Activities of Consumers’ Organization, The,” by J. F. Corbett 
1 Law and Contemporary Problems 61 (1933). 

“American Medical Association’s Work for Consumer Protection, 
by M. Fishbein, A. J. Cramp and R. Hertwig, 1 Law and Contemporar) 
Problems 50 (1933) 

“Constitutionality of Discriminatory Statutes Regulating Food 
Products,” by J. D. Chamberlain, 20 Case and Comment 184, 46 Chicdg 
Legal News 27 (1913). 

“Federal Control in the Food and Drug Industries,” by T. W 
Christopher, 11 landerbilt Law Review 167 (1957). 

“Food,” by E. M. Dangel, 6 Law Society Journal 783, 899 (1935) 
7 Law Society Journal 99, 275, 473 (1936). 

“Food Distribution in the United States, Struggle Betweet 
Independents and Chains, The,” by C. H. Fulda, 99 University of 
Pennsylvania Law Review 1051 (1951). 

“Food Distribution in Wartime,” by C. B. Nutting and J. | 
Baskette, |r., 48 Dickinson Law Review 86 (1944), 23 Nebraska Lau 
Review 131 (1944) 

“Food and Fuel Control,” by W. B. Marvin, 17 Michigan Lax 
Review 310 (1919) 

“Food Resources and Human Needs (Symposium Article on 
World Organization),” by P. L. Yates, 55 Yale Law Journal 1233 
(1946). 

“Haste Makes for Worse than Waste,” by D. A. Wolf, 29 Chicag 
Kent Law Review 315 (1951). 

“Legislation, Sales, Pure Food and Drugs, Protection and Civil 
Remedies Afforded the Consumer,” by S. Buchsbaum and T. G. Wein 
berger, 11 New York University Law Quarterly Review 615 (1934). 

“National Rice and Corn Corporation, The; An Analytical Study 
by F. L. Valino, 17 Philippine Law Journal 207 (1937). 
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“Poor Food and Drug Laws,” by W. Maslow, 2 National Lawyers 
Guild Quarterly 25 (1939). 

“Pure Food Laws,” by A. H. Jones, 39 Chicago Legal News 414 
(1907). 

“Representation of the Consumer Interest in the Federal Govern 
ment,” by S. Nelson, 6 Law and Contemporary Problems 151 (1939) 

“Some Economic Consequences of Commodity Control,” by C. L. 
\lsberg, 1 Law and Contemporary Problems 44 (1933). 

“Validity of Laws Regulating Capacity or Dimensions of Con 
tainers,” by C. P. Berry, 91 Central Law Journal 247 (1920). 

“Wartime Priority Control over Food,” by K. Pearlman, 29 /owa 
Law Review 430 (1944). 

Oleomargarine 

“Changing Oleomargarine Picture and Wyoming,” 
McKay, 3 Wyoming Law Journal 217 (1949). 

“Legislative Control of Imitation Dairy Products in Wisconsin,” 
by W. L. Crow, 17 Marquette Law Review 83 (1933). 

“Margarine Industry, Some Economic Aspects of the,” by W. H 
Nicholls, 54 Journal of Political Economy 221 (1946). 

“Oleomargarine and the Constitution,” 10 Montana Law Review 
46 (1949). 

“Oleomargarine Controversy, The,” 33 Virginia Law Review 631 
(1947). 

“Oleomargarine and the Law,” by F. P. Storke, 18 Rocky Mountain 
Law Review 79 (1946). 


State Food and Drug Laws 
“Towa Drug and Cosmetic Act,” 35 Jowa Law Review 285 (1950) 


“Liability Without Fault Criminal Statutes—Their Relation to 


Major Developments in Contemporary Economic and Social Policy 


The Situation in Wisconsin,” 1956 Wisconsin Law Review 625. 

“Michigan Food Law,” by Edwin L. Harding, 7 Foop Drue 
Cosmetic Law JourNAL 510 (1952); 31 Michigan State Bar Journal 
5 (April, 1952). 

“State Food, Drug and Cosmetic Legislation and Its Administra 
tion,” by J. Cassels, 43 Journal of Political Economy 482 (1935) 

“State Protection of the Reputation of Its Products,” 43 Yale Law 
Journal 1274 (1934). 
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Milk 
“Agricultural Marketing Agreement Act, Milk Regulation,” 17 
New York University Law Quarterly Review 86 (1939). 
“Connecticut Milk Marketing Act,” by J. Rubin, 16 Connecticut 


Bar Journal 281 (1942). 


“Fluid-Milk Program of the Agricultural Adjustment Administra 
tion,” by J. Cassels, 43 Journal of Political Economy 482 (1935). 

“Government and Its Relationship to Price Standards in the Milk 
Industry,” by R. C. Cadwallader, 22 Minnesota Law Review 789 (1938) 


“Legislative Control of Imitation Dairy Products in Wisconsin,” 
by W. L. Crow, 17 Marquette Law Review 83 (1933). 

“Milk Control Legislation,” 11 Temple Law Quarterly 218 (1937). 

“Milk Control Statutes,” 14 New York University Law Quarterly 
Review 375 (1937). 

“Milk and Municipalities,” by W. K. Towers, 21 Law Students’ 
Helper 17 (1913) 

“Milk Price Control; A Developing Field of Administrative Law,” 
by F. E. Coho. 45 Dickinson Law Review 254 (1941) 

“Milk Regulation in New York,” 46 Yale Law Journal 1359 (1937. 

“Nebbia Plus Fifteen,” by H. S. Manley, 13 Albany Law Review 
11 (1949). 

“Power of a Municipality To Regulate Milch Cattle Which Supply 
Its Inhabitants,” by J]. W. McCracken, 20 Case and Comment 172 
(1913). 

“Practical Application of Milk Regulation Through Administra- 
tive Agencies,’ by C. J. Carey, 14 California State Bar Journal 262 
(1939). 

“*Rate Base’ in Milk Control,” by R. H. Griswold, 45 Dickinson 
Law Review 135 (1941) 

“Significance of the ‘Divesting Theory’ in the Regulation of Milk,” 
by F. R. Black, 23 Kentucky Law Journal 589 (1935). 

“Use of Police Power as a Trade Barrier in the Milk Industry 
A Suggested Legislative Remedy,” 3 /ntramural Law Review of American 
University 1 (1953). 

False Advertising 

“Control of False Advertising under the Wheeler-Lea Act. The.” 

by M. Handler, 6 Law and Contemporary Problems 91 (1939) 
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“Misleading Advertising and the Federal Trade Commission,” 


12 Intramural Law Review of New York University 221 (1957). 


“Proposed Extension of Federal Food and Drug Control to Include 


Cosmetics and False Advertising,” 22 Virginia Law Review 812 (1936) 
“Proving the Falsity of Advertising: The McAnnulty Rule an 
s J S 7 


Expert Evidence,” 32 Jndiana Law Journal 350 (1957) 


Drugs 

“Barbiturate Poisoning. A Review,” by M. Pijoan, 2 Am 
Journal of Medical Jurisprudence 301 (1939). 

“Control of the Sale of Sleeping Pills,” by C. E. Waldron, 20 St 
John’s Law Review 52 (1945). 

“Drug-Induced Revelation and Criminal Investigation,” by G. H 
Dession, L. Z. Freedman, R. C. Donelly and F. C. Redlich, 62 Yale Law 
Journal 315 (1953). 

“Drugs and Crime,” by A. J. Weber, 10 Journal of Criminal Law 
and Criminology 370, 1919 ABA Rep. 527 

“Federal Law of Prescription Drugs,” by E. B. Williams, 27 Notr 
Dame Lawyer 377 (1952) 

“Field of Poisoning in Crime,” by H. B. Myers, 14 Oregon Lax 
Review 347 (1935). 

“Habit-Forming Drugs,” by G. W. Goler, 20 Case and Comment 
703 (1914) 

“International Non-Proprietary Names—Names Recomended for 
Pharmaceutical Preparations by the World Health Organization,” 
54 Patent and Trade Mark Review 129 (1956). 

“Relation of Pharmacology to Legal Medicine,” by R. A. Hatcher, 
25 Law Notes 147 (1921). 

“Requirement for Proof of Utility in Patent Applications for 
Therapeutic Products,” by L. P. Prusak, 35 Journal of the Patent O ffice 
Society 616 (1953). 

“State Regulation of Drugs Who May Sell ‘Patent and Proprietary’ 
Medicines,” 63 Yale Law Journal 550 (1954). 

“Statute Requiring All Members of Pharmacy Partnership to Be 
Licensed Pharmacists,” 7 New York University Law Quarterly Review 
82 (1929). 


“Traffic in Poison,” 42 Medico-Legal Journal 117 (1925). 
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“What Is a Proprietary Medicine?” by S. A. Weigel, 14 California 
State Bar Journal 66 (1939) 


“Who Owns the Prescription,” 35 Law Notes 203 (1932) 


Product Liability 


“Caveat V enditor—Liability of Vendors of Food in Pennsylvania,” 


L. Casper, 52 Dickinson Law Review 135 (1948) 
“Civil Liability in the Manufacture and Sale of Foods and Bever 
’ 92 University of Pennsylvania Law Review 306 (1944) 

“Commentary on Diners’ Protection,” by A. W. Wasserman, 61 
New Jersey Law Journal 57 (1938) 

“Doctrine of Res [psa Loquitur to Food Cases, Application of the 
by S. Goodspeed, Jr., 3 Miami Law Quarterly 613 (1949) 

“Effect of the Food, Drug, and Cosmetic Act on Private Litiga 
tion,” by W. P. Woods, 8 Foop Druc Cosmetic LAw JourNAL 511 
(1953), 1954 INSURANCE LAW JOURNAL 681 

“Effect of Pure Food Statutes on Civil Liability,” 26 Virginia Law 
Review 100 (1939). 

“Exposure to Toxic Substances,” by I. Sunshine, with legal anno 
tations by O. Schroeder, |r., 6 Western Reserve Law Review 26 (1954) 

“Food Products Liability,” by S. A. Moss, 1950 INsurANcE Law 
JouRNAL 418 

“Identification of Barbiturates, Narcotics, and Patented Special 
ties by X-ray Defraction,” by B. Marvin and J. J. Garbarino, 44 Jour 
nal of Criminal Law and Criminology 525 (1953) 

“Implied Warranty that Food Will Be Fit to Eat,” by C. R. Gallo 
way, 9 Mississippi Law Journal 365 (1937). 

“Implied Warranty by Manufacturer in Sale of Injurious Foods 
by W. M. Rockel, 67 Central Law Journal 383 (1908) 

“Implied Warranty of Purity,” 87 University of Pennsylvania Law 
Review 487 (1939), 6 University of Chicago Law Review 514 (1939) 

“Implied Warranty of Quality in Sales of Food,” by D. R. Lessler, 
14 Connecticut Bar Journal 47 (1940). 

“Is the Food Manufacturer an Insurer of the Wholesomeness of 
His Product?” 46 West Virgima Law Quarterly 82 (1939) 

“Is a Restaurant Keeper a Seller of Goods?” by Saul Wilchins, 
23 Law Students’ Helper 14 (1915). 
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“Liabilities of the Physician in the Use of Drugs,” by W. R 
Arthur, 17 Rocky Mountain Law Review 131 (1945), 1946 INSURANC! 
Law JourNAL 215. 

“Liability of Druggist for Negligence in Sale or Compounding 
of Drugs,” by C. P. Berry, 86 Central Law Journal 295 (1918). 

“Liability of Manufacturers in and Defense of Food Poisoning 
Cases,” by J. H. Ranz, 23 Ohio Bar Report 371 (1950). 

“Liability of Manufacturers of Food Products for Injury to Pu 
chasers from Middlemen,” 2 Dakota Law Review 356 (1929) 

“Liability of Manufacturers of Food to Ultimate Consumers,” by 

J. Gusmano, 14 St. John’s Law Review 110 (1939) 

“Liability of Packer for Injury to Consumer of Food Purchased 
from Middleman,” by M. A. Hoy, 5 John Marshall Law Quarterly 234 
(1939). 

“Liability of Restaurant Keeper for Serving Deleterious Food,” 
by C. P. Berry, 92 Central Law Journal 48 (1921). 

“Liability of Restaurant Owner for Fitness of Food Served,” by 
A. B. Armstrong, 10 Southern California Law Review 188 (1937). 

“Liability in Sale of Food Products,” by H. B. Montague, 12 
Maine Law Review 98 (1919). 

“Liability for Sale of Impure Foods,” by S. R. Thaler, 11 Brooklyn 
Law Review 209 (1942). 

“Liability for Serving Unfit Food,” 66 United States Law Review 
581 (1932). 

“Liability for Serving Unwholesome Food on Dining Cars,” by 
H. O'B. Cooper, 87 Central Law Journal 166 (1918). 

“Liability of Vendor of Impure Food to Injured Consumers,” by 
W. W. Thornton, 86 Central Law Journal 134 (1918) 


“Liability of Wholesalers to Consumers for Unwholesome Food,” 


by O. Belin, 7 Journal of the Bar Association of Kansas 183 (1938) 


“Nature of Recovery for Trichinosis in Pork,” 16 Temple Univer 
sity Law Quarterly 80 (1941). 

“New York Cases on Implied Warranties in the Sale of Trichinae 
Infested Pork, The,” 1 Jntramural Law Review of New York University 
38 (1945). 

“Note on the Civil Remedies on Injured Consumers, A,” by A. H 
Cotton, 1 Law and Contemporary Problems 67 (1933). 
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“Preparation and Trial of Food Poisoning Cases,” by H. L 
don, 24 Ohio Bar Report 465 (1951) 
“Product Liability—Food, Drug and Cosmetic L: 
W. J. Condon, 1955 INsuRANCcE Law JouRNAL 465 
“Product Liability in the Meat-Packing Industry,” by W 
Strack, 10 Foop Druc Cosmetic Law JourNAL 157 (1955), 
ANCE LAw JourNAL 470 
“Recovery by Consumer for Unwholesomeness,” by | 
New York University Law Ouarterly Review 738 (1930) 
“Remedies Available for Injuries Due to Unwholesome 
Boyle, 14 Notre Dame Lawyer 318 (1939) 
“Restitution in Food and Drug Enforcement, 
Review 519 (1952) 
“Right to Recover for Breach of Implied Warranties in Sales 
Food, by A. K. Bergman, 4 St. John’s Law Review 80 (1929) 
“Service of Poisonous Food in Restaurants,” by I. M. Wormser 
18 Fordham Law Review 247 (1949) 


“Should Manufacturers and Sellers of Cosmetics and Wearing 


Apparel Be Held Liable for Allergic Dermatitis?” 1 Current Medicine 


for Attorneys 10 (1954) 
“Unwholesome Food as a Source of Liability,” by R. M. Perkins 


5 Jowa Law Bulletin 6, 86 (1919-1920) 


Foreign Laws 
“Food and Drink of an Englishman—by Statute,” by W 
dell, 18 Journal of Criminal Law and Criminology 527 (1928) 
“Food Front in Australia,” by H. Daniel and M. Belle, 38 Amer 


ican Political Science Review 710 (1944) 


Trade-Marks, Patents 

“Chinese Regulations for Control of Patent Medicines,” by N. F 
Allman, 37 Trade-Mark Reporter 131 (1947). 

“Distinctive Name’ of Pure Food Law and Trade Name Are 
One and Same,” by R. H. Williams, 73 Central Law Journal 411 (1911) 

“Drug Common or Usual Names,” by A. D. Herrick, 35 Trade 
Mark Reporter 43 (1945). 

“International Non-Proprietary Names,” 52 Patent and Trade-Mark 


Review 87, 138 (1954), 53 Patent and Trade-Mark Review 253 (1955) 
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“International Non-Proprietary Names,” by L. C. Miller, 43 
Trade-Mark Reporter 133 (1953). 

“Lanham Trade-Mark Act and Its Impact on the Drug Industry, 
The,” by W. J. Derenberg, 29 Journal of the Patent Office Society 469 
(1947), 37 Trade-Mark Reporter 392 (1947). 

“New Federal Trade-Mark Law—Special Application to Pharma 
ceutical Manufacturers, The,” by C. W. Ooms, 37 Trade-Mark Re 
porter 119 (1947). 

“Pharmaceutical Patents in Foreign Countries,” by L. J. Robbins 
37 Journal of the Patent O ffice Society 271 (1955). 

“Pharmaceutical Trade-Mark, Some Unique Features in the Seles 
tion and Protection of,” by W. J]. Derenberg, 39 Trade-Mark Reporter 
93 (1949). yay 

“Pharmaceutical Trade-Marks in Foreign Countries,” 

Ladas, 37 Journal of the Patent Office Society 289 (1955) 

“Requirement for Proof of Utility in Patent Applications for 
Therapeutic Products,” by L. P. Prusak, 35 Journal of the Patent 
O fice Society 616 (1953). 

“Revised WHO Program on Generic Names,” by J. J. Horan, 43 
Trade-Mark Reporter 657 (1953) 

“Shade and Scent Marks,” by S. W. Richards and H. K. Haller, 
44 Trade-Mark Reporter 1125 (1954). 

“Who Authorized It?” by M. W. Levy, 43 Trade-Mark Reporter 


229 (1953). 


NEW UNDER SECRETARY OF HEALTH, EDUCATION, 
AND WELFARE TAKES OFFICE 


Bertha Sheppard Adkins of Salisbury, Maryland, was sworn in 
August 19 as Under Secretary of Health, Education, and Welfare. She 
had been appointed by President Eisenhower on July 21 to succeed 
John Alanson Perkins, who had resigned The new Secretary of th 
Department, Arthur S. Flemming, administered the oath of office 

Prior to accepting her appointment, Miss Adkins had resigned as 
assistant chairman of the Republican National Committee. Miss Adkins 
has had broad experience in working with women leaders in national 
and local organizations 

For eight years Miss Adkins was dean of women at Western 
Maryland College; for four years she was dean of residence at Bradford 
Junior College, in Massachusetts. She is an alumna of Salisbury, Mary 
land High School and Baldwin School in Bryn Mawr, Pennsylvania, 
and holds degrees of A. B. (Wellesley College) and M. A. (Columbia 
University). 

Recently, President Eisenhower appointed Miss Adkins to the 
Lincoln Sesquicentennial Commission. Its members elected her chairman 
of its executive committee 





Product Liability Cases—1957 


By WILLIAM J. CONDON 


This Annual Review Was Presented by the Author at the Meeting of the 
New York State Bar Association's Section on Food, Drug and Cosmetic 
Law Held in New York City on January 29. It Indicates That the Res 
Ipsa _Loquitur Doctrine Had Regained Some of Its Earlier Prominence 


rcs PAST YEAR saw a slight increase in the number of reported 
cases. In addition to the always-large number of cases concerned 
with foreign substances in beverages and foods and with exploding 
bottles, this year’s list includes food poisoning, trichinosis, cosmetics 
a drug, a defective container, animal feeds and a reducing device 

The list of cases, grouped according to subject matter 


follows: 


Foreign-Substance Beverage Cases 

Rossommano v. Quality Dairy Company, Inc., CCH Foop Drvuc 
Cosmetic Law Reports § 22,470 (St. Louis CA) 

Chattanooga Coca-Cola Bottling Works v. Glab, CCH Foop Drve 
Cosmetic Law Reports § 22,475 (Tenn. CA) 

Nigro v. Coca-Cola Bottling, Inc., CCH Foop DruGc Cosmetic L 
Reports § 22,477 (Wash.). 

Schulte v. Pyle, CCH Foop DruGc Cosmetic Law Reports § 22,479 
(Ga. CA). 

Royal Crown Bottling Company, Inc. v. Morgan, CCH Foop Druc 
Cosmetic Law Reports § 22,480 (Ky. CA) 

Hamilton v. Pepsi Cola Bottling Company, CCH Foop Dkrvuc 
Cosmetic LAw Reports { 22,488 (Municipal CA, D. C.) 

Royal Crown Bottling Company, Inc. v. Smith, CCH Foop Dru 
Cosmetic Law Reports § 22,490 (Ky. CA) 

Simmons v. Wichita Coca-Cola Bottling Company, CCH Foop Druc 
Cosmetic Law Reports § 22,491 (Kan.) 


499 
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Sharp v. Pittsburg Coca-Cola Bottling Company, CCH Foop Druc 
Cosmetic LAw Reports § 22,492 (Kan.). 

Rutherford v. Huntington Coca-Cola Bottling Company, CCH Foon 
DruG Cosmetic Law Reports § 22,495 (W. Va.) 

Parnell v. Carolina Coca-Cola Bottling Company, CCH Foop Dr 
Cosmetic Law Reports § 22,496 (S. C.). 

LaHue v. Coca-Cola Bottling, Jnc., CCH Foop Druc Cosmetic L 
Reports § 22,501 (Wash. S. Ct.). 

Luparello v. Lott, CCH Foop Druc Cosmetic Law Reports § 22,505 
(Tex. Ct. of Civ. App. ). 

Tidlund v. Seven Up Bottling Company of Los Angeles, Inc., CCH 
Foop DruGc Cosmetic Law Reports § 22,507 (Cal. Dist. CA, 2d Dist.) 

Crystal Coca-Cola Bottling Company, Inc. v. Cathey, CCH Foop Druc 
Cosmetic Law Reports § 22,509 (Ariz.). 

Read v. Canada Dry Ginger Ale, Inc., CCH Foop DruGc Cosmeti 
Law Reports § 22,513 (DC Pa.). 


Foreign-Substance and Contaminated Food Cases 


Tuttle v. Meyer Dairy Products Company, CCH Foop Druc Cosmetic 
Law Reports {| 22,476 (Ohio CA). 

Kluchenac v. Oswald & Hess Company, CCH Foop Druc Cosmet 
Law Rrports {22,482 (DC Pa.). 

Food Fair Stores of Florida, Ine v Macurda, CCH oop Druc 
Cosmetic Law Rrports § 22,483 (Fla.). 

Great A&P Tea Company v. Adams, CCH Foon DruGc Cosmet 
Law Reports { 22,489 (Md.). 
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Wenschel v. New York Automatic Canteen, CCH Foop Druc Cos 
METIC LAW Reports § 22,493 (N. Y. S. Ct., App. Term, Ist Dept 

Welch v. Schiebelhuth, CCH Foop Druc Cosmetic Law Reports 
"22,511 (N. Y. S. Ct., Kings Co., Spec. Term) 

L. I. Baking Company, Inc. v. Efco Products, Inc., CCH Foop Druc 
Cosmetic Law Reports § 22,512 (N. Y. S. Ct., Queens Co., Spe 
Term) 

Conklin v. Hotel Waldorf Astoria Corporation, 

205 (City Ct., N. Y. Co.) 

Greenberg v. Lorenz, 138 N. Y. L. J., No. 115, p 

(City Ct., Bronx Co.) 


Bottled-Beverage-Explosion Cases 
Burkett v. Panama City Coca-Cola Bottling Con hany, CCH loop 
DruG Cosmetic Law Reports § 22,481 ( Fla.) 
Rossi v. Philadelphia Coca-Cola Bottling Company, CCH Foop DruG 
Cosmetic Law Reports § 22,485 (DC Pa.) 
Bornstein v. Metropolitan Bottling Company, CCH Foop DruG 


Cosmetic Law Reports § 22,498 (N. J. Super. Ct., App. Div.) 


Trichnosis Case 
Blacharsh v. Jones Beach Catering Corporation, CCH Foop Drue 
Cosmetic Law Reports { 22,478 (N. Y. S. Ct., App. Div., 2d Dept.) 


Cosmetic Cases 

Rogers v. Toni Home Permanent Company, CCH Foop Drue Cos 
METIC Law Reports § 22,471 and 22,474 (Ohio CA) 

Solazzo v. Occhino, CCH Foop Druc Cosmetic Law Reports 
{ 22,484, 158 N. Y. S. (2d) 845 (N. Y. S. Ct., Onondaga Co.) 

Wright v. Carter Products, Inc... CCH Foop Druc Cosmetic Law 
Reports § 22,486 (CA-2) 

Goldwaters, Inc. v. Medar, CCH Foop Druc Cosmetic Law REPORTS 
{ 22,494 (Ariz.) 

Arata v. Tonegato, CCH Foop Druc Cosmetic Law RFports § 


(Calif. DC of App., Ist Dist.). 


»? 50? 


Drug Case 
Brown v. Globe Laboratories, Inc... CCH Foop Druc Cosmetic Law 


Reports § 22,497 ( Neb.) 


Defective-Container Case 
Trust v. Arden Farms Company, CCH Foop Druc Cosmetic | 
Reports § 22,508 (Calif. DC of App., 2d Dist.) 
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Animal-Feed Cases 

White v. Rose, CCH Foop Druc Cosmetic Law Reports 
(CA-10). 

Arndt Brothers Minkery v. Medford Fur Foods, Inc., CCH Foop 
DruG Cosmetic Law Reports J 22,473 (Wis.). 

Chickasha Cotton Oil Company v. Hancock, CCH Foop Druc Cos 
MEtTIC Law Reports { 22,487, 306 Pac. (2d) 330 (Okla.) 

Nishida v. E. J]. du Pont de Nemours & Company, CCH Foop Druc 
CosMEtTIC Law Reports ¥ 22,499 (CA-5). 

Ralston Purina Company v. Edmunds, CCH Foop DruG Cosmeti 
Law Reports {| 22,500 (CA-4). 

Universal Mills v. Mauk, CCH Foop Druc Cosmetic Law Reports 
22,504 (Tex. Ct. of Civ. App.). 

Wilderspin v. Bewley Mills, Inc., CCH Fooo Druc Cosmetic Law 
Reports § 22,506 (Tex. Ct. of Civ. App.) 

Albers Milling Company, Inc. v. Donaldson, CCH Foop DrvucG Cos 
mETIC Law Reports § 22,510 (DC Ark.). 


Reducing-Device Case 
Jamieson v. Woodward & Lothrop, CCH Foop Druc Cosmetic Law 
Reports ¥ 22,503 (CA D. C.), cert. den., 2 L. Ed. (2d) 63 


The doctrine of res ipsa loquitur regained, in 1957, some of its earlier 
prominence. In 11 cases, we find the courts concerned with this elusive 
doctrine. Five of these resulted in plaintiffs’ judgments; in one, a 
judgment for the plaintiff was reversed because of other errors at 
the trial and, in one more, res ipsa loguitur was relied upon to reverse 
a judgment of dismissal in the lower court. The remaining four termi 
nated in favor of the defendants, two being by way of affirmance and 
two by way of reversal. It would not be fruitful to discuss each of 
these cases at length, but a few of them deserve some mention: 

The applicability of res ipsa loquitur in a foreign-substance beverage 
case was considered as a matter of first impression by the Supreme 
Court of Arizona in Crystal Coca-Cola Bottling Company, Inc. v. Cathey, 
cited above. The problem in these cases arises from the historical require 
ment that the instrumentality causing the injury be within the exclusive 
control of the defendant. Where, as here, the bottle has passed through 
the hands of a third party, that element of exclusive control is obviously 


lacking. 
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The courts in various jurisdictions have found three possible solutions 
to the difficulty presented: (1) to hold that res ipsa loquitur simply does 
not apply, (2) to hold that res ipsa loquitur does apply, on the theory 
that what is required is the defendant’s exclusive control at the time 
of the negligence, not at the time of the injury or (3) to make the 
doctrine available to the plaintiff provided he can establish what has 


been called “the integrity of the bottle.” 


Of these, the last mentioned represents the weight of current 


authority and commends itself to us as fhe soundest solution. The estab 


lishment of “the integrity of the bottle” is translated into a require 
ment that the plaintiff show by a fair preponderance of the evidence 
that there was no reasonable opportunity for third persons to tamper 
with the bottle or its contents during the period from the time the 
bottle left the defendant’s control until the plaintiff's injury Che 
\rizona court adopted this rule with a slight modification. It held that 
the plaintiff could get to the jury on res ipsa loquitur if he could show 
either that there was no reasonable opportunity for tampering 
there was in fact no tampering with the bottle in question or 
its contents. We have no particular quarrel with this extensior 
stated. However, the court’s application of the rule in the Cathey ca 
is a classic 

Cathey showed that he had purchased a bottle of the defendant's 
soft drink from a drugstore. The salesclerk took the bottle from 
cooler, opened the bottle at the cooler, and placed it on the counter 
about two or three feet away, in front of Cathey. The bottle remained 
on the counter for about a minute before Cathey began to drink fron 
it \fter he had consumed about a third of the bottle something 
caught in his throat which caused him to spit the contents of his 
mouth back into the bottle. Examination revealed a dead fly in the 
bottle. Cathey became ill and vomited three times that evening, and 
he experienced spells of nausea for a week or more afterward. Evidence 
established that the drugstore had purchased the beverage from the 
defendant. That was the plaintiff's case. Note that there was no 
evidence concerning the manner or place of storage of the defendant's 
beverages or those of any other bottler or of their accessibility to 


deliverymen or the public in the drugstore. 


Res ipsa loquitur was held to apply. On the question of tampering, 


the court had this to say: 
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We believe the jury might reasonably have decided that under the circum- 
stances there was no tampering with the bottle after it Jeft the bottler’s control 
To decide that there was a tampering would require the jury to believe in this 
case that a person would go unobserved to the cooler behind the counter in a d 
store or the druggist or one of his employees would go to the cooler and 
therein a bottle of “Coca-Cola” in which he had put a fly by removing and 
replacing the cap and this without being able to foretell who might be served 
that bottle or when it might be served. This, we submit, is too far-fetched for 


reasonable men to consider seriously. . Che trial judge placed the question 
of whether res ipsa loquitur doctrine applied properly before the jury on cir 
cumstantial evidence which might well justify a finding by the jury that it did 


apply 


Thus, by this peculiar application of what seemed like a sound 
rule, the Arizona court either, at worst, has eliminated, as a practical 
matter, the question of tampering from bottled-beverage cases or, 
at least, has cast the burden of proof of tampering on the defendant 
It certainly has nullified the requirement that the plaintiff show that 
there was no reasonable opportunity for tampering. 


\ far more startling departure than this, however, is found in 
the last sentence of the quoted language. If it means what it says, 
in Arizona the applicability of res ipsa loquitur to a case of this kind, 
at least, is itself a question of fact for the jury. Logically, it would 
follow that only the jury could determine whether the plaintiff had 
made out a prima facie case and, thus, the court would be powerless 
to decide a motion for a directed verdict. If the question were squarely 
presented in that light, it is to be hoped that the court would hold 
that the applicability of res ipsa loquitur is a matter of law for the court 
and that the jury’s function is solely to decide whether or not to draw 
the permissible inference. 


Compare this treatment with that of the Appellate Division of 
the Superior Court of New Jersey in Bornstein v. Metropolitan Bottling 
Company, cited above. Although this was an exploding-bottle case, the 
problem was essentially the same as that which faced the Arizona 
court in Cathey. For the first time the New Jersey court was squarely 
faced with the necessity of considering the function of appraisal by 
the trial court of the proofs purported to exclude inferences of causa 
tive connection between the conduct of others than the bottler 
defendants and the damaging incident. 


The court first observed that, as a matter of basic fundamentals, 
the determination of the applicability of res ipsa loquitur is a function 
of the court, not the jury. Passing to the question of control, the 
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court eliminated the rationalization, relied on by some courts, that 


control at the time of the act of negligence, rather than at the time 


of injury, is sufficient. It was aptly pointed out that this approach 


begs the question because it assumes the very negligence which res 
ipsa loquitur is being employed to establish. It seems preferable, said 
the court, to discard the fiction of constructive control and instead 
to rely upon the underlying philosophy of this doctrine—that it 1s 
a device for measuring one kind of circumstantial evidence where 
direct evidence is typically inaccessible to the plaintiff. In concluded 


that 


the element of control in the defendant at the time of the accident is dis 
pensable in this kind of case, if, in the light of all the circumstances reflected by 
the plaintiff's proofs, including the strength of Is negation of causative relation 
ship between the conduct of the plaintiff and others than the defendant and the 
harmful event, it still appears probable “in the ordinary course of things” that 
the accident (explosion) was the proximate result of defendant's negligence 


In our report of a year ago, we devoted a lengthy paragraph to 
the case of Wright v. Carter Products, Inc., CCH Foop Druc Cosmet 
Law Reports § 22,457. This was an allergy case, tried in the United 
States District Court for the Southern District of New York, where 
a plaintiff alleged that she had suffered a severe contact dermatitis 
as a result of using a deodorant manufactured by the defendant. The 
trial court held that Massachusetts law applied; that the plaintiff 
could not recover if her injury was the result of her own peculiar and 
unforeseeable susceptibility; that a record of only 373 complaints 
where 82 million jars of the product had been sold militated against 
negligence on the part of the defendant; and, finally, since the plaintiff 
had suffered a rash from a prior use and this action was based upon 
a subsequent use of this same product, her contributory negligence 


would bar her recovery, in any event. 


We have the case with us again this year, as the result of a 
decision on appeal. The United States Court of Appeals for the Second 
Circuit agreed with the district court that Massachusetts law applied, 
but there the area of agreement ended. Under Massachusetts law. 
the court said, the test is “foreseeability.”. The district court should 
have determined whether it was foreseeable by the defendant that 
harm would come to some persons from the use of its product. The 
fact that there had been 373 prior complaints bears directly upon this 
question. If it was foreseeable, then the court should consider whether 
this defendant had a duty to warn those users of that possible injury. 
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In this connection, the court is admonished to consider the defendant's 
status as an expert in the formulation and use of chemicals for 
deodorant purposes. This is doubly relevant—first, as bearing on 
the defendant’s duty to warn those otherwise unable to protect them 
selves and, second, as tending to show the defendant’s knowledge 
of the harm that might befall some users of the product. Finally, the 
court of appeals disagreed that the plaintiff's reuse of a product that 
had caused a prior rash was contributory negligence. It suggested 
that this defense is not available in a case where the negligence of 
the defendant consists of a failure to warn. The reasoning is that the 
plaintiff cannot be said to have contributed to her own injury when 
she had no way of reasonably ascertaining that the danger of injury 


existed. 


What has been called “the assault on the citadel of privity” was 


continued with unusual vigor in 1957. For many years, New York 


has been the most-cited champion of the rule that a plaintiff must 
establish privity of contract with the defendant in order to maintain 
any action for breach of implied warranty. During 1957, this rule 
came under heavy attack in some of the lower courts in New York 


and its early demise was freely predicted. 


It all began in the City Court of New York County in March 
The case was Conklin v. Hotel Waldorf Astoria Corporation, cited 
above. The plaintiff was invited by a friend to lunch at Peacock Alley 
in the Waldorf. While there, she was injured when she bit into a 
roll containing glass. The friend paid the check for both. The plaintiff 
sued for breach of implied warranty. At the close of the plaintiff's 
case, the defendant moved for a directed verdict on the ground that 
there was no privity of contract. Mr. Justice Starke held that a con 
tract was made and mutual obligations arose between the plaintiff 
and the defendant at the moment when the plaintiff gave her ordet 
and the defendant accepted it. Who paid the check was a matter of 
private agreement between the plaintiff and her friend. If necessary 
the plaintiff could have spelled out an agency relationship with her 
friend. In addition, all the necessary elements were present to estab 


lish a valid third-party beneficiary contract 


Although this case turned on a finding that privity actually existed 
and, thus, was in harmony with existing New York law, the research 
which led to the decision prompted Mr. Justice Starke to write an 


article on the privity requirement which appeared in three installments 
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in the New York Law Journal on April 8, 9 and 10, 1957. In that 
article, the learned justice traced the nistory and development of the 
privity requirement and urged that it be totally abolished 

This article was cited with approval in December by a justice 
of the Supreme Court, Kings County, New York, in Welch v. Schiebel 
huth, cited above. Mrs. Welch had purchased a crumb custard cake 
from the defendant. Her husband and two guests are suing the defend 


11 
ill 


ant for illness 


egedly caused by the cake. The decision here was 
on a motion to amend the complaint so as to add a of 

on behalf of each plaintiff for breach of implied warranty 

tion to the motion, of course, was based upon a lack of privit: 
‘ranting the motion, the court reviewed the action, taken by th 
egislatures in some states and by the courts in others, to extend the 
protection of implied warranties to others than the actual purchaser 


Then, citing New York cases in which privity had been established 


on an agency basis, the court said: “Our own state has chipped away 


eroded and streamlined the privity rule and its demise, without elegy 


is In view 

Finally, two weeks after the Welch case, the City Court, Br 
County, New York, decided the case of Greenberg v. Lorenz, cited 
above. There a 14-year-old girl was injured when she encouniered 
foreign substance in a can of salmon which her father had purchased 
from the defendant. The action was in warranty, and the defendant 
moved to dismiss, then rested, at the conclusion of the plaintiff's case 
Relying heavily on the Welch case, and quoting liberally from Mr 
Justice Starke’s article, the court denied the motion tu dismiss, and 
entered judgment for the plaintiff. The holding was stated thus 

In t : f salmon by defendants to plaintift’s fathers 
warranty that it \ for human consumption. I find as a 
the implied warranty nded to the benefit of plaintiff's daug! 

It is to be noted that each of these cases involves an action against 
the last seller of the product by persons other than his immediat 
vendee. They do not involve an attempt to bridge the privity gap 
between the consumer and the manufacturer or packer of the product 

Such an attempt was, however, presented to the Supreme Court 
of Arizona as a matter of first impression there. This was in the 
Cathey case, which we have discussed at some length earlier, in connex 
tion with the doctrine of res ipsa loquitur. Since the case was submitted 
to the jury on both negligence and warranty and since the jury's 


verdict was general in nature, the reviewing court was required t 
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make a separate appraisal of each; if either cause of action was improp 
erly submitted to the jury, the verdict for the plaintiff could not stand. 

After carefully reviewing the authorities on both sides, the Arizona 
court concluded that the cases which engrafted an exception to the 
privity rule in the case of manufacturers of food for human consump 
tion represent the more recent trend and provide the better-reasoned 
authority. The rationale is that the warranty in such cases is not 
contractual in nature, but is an obligation imposed by law to protect 
the public health. 

This concept was further developed and, we believe, cast in its 
proper light by the Supreme Court of Washington in LaHue v. Coca 
Cola Bottling, Inc., cited above. There it was pointed out that the sales 
act has no application to this problem. Liability of a manufacturer in 
this type of case, said the Court, arises upon principles of tort, not 
contract or sales. 


[It cannot be denied that there is a certain amount of merit to the 
rule which these cases espouse, provided the courts observe the proper 
safeguards in its application. The burden should be on the plaintift 
to prove that the defect of which he complains existed in the product 
at the time it was placed on the market by the manufacturer or packet 
whom he seeks to charge with the responsibility for it. The danger, 
of course, is that the courts will wink at, or entirely ignore, this 
essential element of the plaintiff's case. A striking—indeed, frightening 


example of this danger is included with this year’s report. 


We refer to the case of Simmons v. Wichita Coca-Cola Bottling 


Company, cited above, which was decided by the Kansas Supreme 


Court. The case involved a book of matches in a bottled beverage, 
and was an action in warranty by a remote vendee against the bottles 
The defendant’s appeal was based on the exclusion by the trial court 
of certain of its evidence. The defendant had sought to show the 
care used in its washing and bottling operations. It had also sought 
to introduce a series of experiments conducted by its chemist which 
tended to prove that a book of matches could not survive those opera 
tions. The trial court refused to admit any of this evidence. This 
action was affirmed on appeal. The court was fully aware that the 
defendant’s evidence was offered to prove that it did not breach its 
warranty. However, in that connection, the Court said: 


In order for defendant to avoid liability under its warranty it must show 


who contaminated the beverage and not merely that the defendant itself did not. 
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Think about that for a minute! Not only is the defendant guilty 
until he proves himself innocent—the only avenue of proof open to 
him is to prove the guilt of another! The defendant is denied the 
right to defend himself with direct evidence of his own innocence 
while the plaintiff's whole case may rest upon circumstantial evidence 


and inferences. Is it any wonder, then, that manufacturers and packers 


of food products will fight to preserve the privity requirement? Can 


they be blamed for yearning for a system wherein they'll be permitted 
at least to offer a defense? The Kansas court candidly admitted 11 
was imposing an insurer's liability. The case represents the very 


ultimate application of the insurance concept of liability. 


One more case is worthy of note before we leave this subject 
of privity. Rogers v. Toni Home Permanent Company involved an appeal 
by the plaintiff from an order dismissing her causes of action based 
on breach of express warranty and breach of implied warranty. The 
complaint disclosed that there was no contractual relationship between 
the plaintiff and the defendant. Feeling bound by an earlier case im 
the Supreme Court of Ohio, the Court of Appeals of Ohio, Cuyahoga 
County, affirmed the dismissal of the implied warranty count for lack 
of privity. However, after an excellent and scholarly discussion of 
the history and development of warranties generally, the court con- 
cluded that where a manufacturer makes a representation as to the 
properties of his product, which induces a purchase by a plaintiff and 
which is untrue, to the plaintiff's damage, the plaintiff may maintain 
an action for breach of express warranty in the absence of privity 


of contract 


For the department of “quotable quotes” or picturesque speech 
we have selected a short passage by the Supreme Court of Florida 
in a case where it was called upon to determine whether worms are 
deleterious or unwholesome (Food Fair Stores of Florida, Inc. 7 


Macurda, cited above). This is what the court said: 


[lo certain tribes of American Indians we understand that such creat 
worms, grasshoppers, snails and the like are acceptable as delicious mor 
food We are told that canned Mexican worms era the helves of many 
delicatessens and in certain swank social levels, which few of us ever reach, it 
is said that roasted snails are available with the trays of hors d’ oeuvres at the 
pre-dinner cocktail party However, for the masses who have moved ahead of 
the Indians but who perhaps have not yet reached the “snail set,” such invert« 
brates as worms and snails are generally frowned. upon as totally unwholesome 


and unfit for human consumption 
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Just to prove to you that lawyers are still resourceful, let us call 
your attention to a case in a federal district court in Pennsylvania 
(Klui henac Vv. Oswald & Hess Company, cited above). The claim was 
that a ham processed by the defendant was the cause of the plaintiff's 
food poisoning. In his interrogatories propounded pursuant to the 
federal rules, the plaintiff asked the defendant to furnish the names 
and citations of all United States and Pennsylvania regulations and 
statutes pertaining to the treatment of meats for the destruction and 
prevention of staphylococcus aureus organisms. For some reason, the 
defendant's counsel objected to this request, and the court said that 
the federal discov ery pr cedure was not designed to relieve plaint its 


counsel of the burden of conducting his own legal research 


In our one case involving a reducing device, after summary judg 
ment was granted to the defendants in the district court, the appeal 
occupied the attention of all nine judges of the United States Court 
of Appeals for the District of Columbia Circuit, sitting en banc. The 
judgment was affirmed by a five-to-four margin. Certiorari was denied 
by the Supreme Court. The “Lithe-Line,” as the product was called 
was a rubber rope, about the thickness of a pencil, 40 inches long, 
with loops at either end. With it came a set of instructions which 
detailed a series of exercises together with certain descriptive material 
which said, among other things, that the Lithe-Line is “easily the 
best turn done to the body beautiful since the curve was invented.” 
The plaintiff was doing an exercise called the “tummy flattener,” and 
following instructions to the letter. Lying on her back, she had the 
loops in her hands and the rope around her feet. She pulled her legs 
up and was about to lower them to ground when the rope slipped 
off her feet and struck her in the head, causing her injury. There 
were no imperfections or defects in the rope. It never broke or went 
awry. It simply slipped. The majority felt that there was no basis 
for liability in such a circumstance. The dissenting judges felt that 
plaintiff should have been permitted to present her case to the jury 
and the jury might have been able to find that the manufacturer had 
a duty to warn or otherwise protect the user. 


We do not think that any lengthy peroration to this report is 


required. The points of emphasis are fairly obvious. We do think 


that there is enough new material and new emphasis in the cases of 
1957 to warrant the serious and continued interest of all attorneys 
actively engaged in the food, drug and cosmetic fields. [The End] 





The Oyster Standard 


Is Unenforceable 


By SELMA M. LEVINE 


The Writer—of Counsel for Bay Food Products Company, Inc., an Oys- 
ter Packer—Notes That While the Government Is Facing Major Overhaul 
of Enforcement in the Oyster Field, No Specific Proposals for Amending 
the Standard Can Be Formulated While Pertinent Studies Are in Progress 


eres Food and Drug Administration’s second large-scale effort in 
recent years to control alleged watering of raw shucked Chesapeake 
Bay oysters * has ended unsuccessfully with the denial of an injunction 

and the decision not to appeal therefrom, in U. S. v. Morgan, CCH 
Foop Druc Cosmetic Law Reports § 7421, 155 F. Supp. 847 (DC Va 

1957). With the loss of this important case and the subsequent move 
voluntarily to dismiss pending companion cases,* the Administratior 
is confronted by the necessity of undertaking a major overhaul of its 


enforcement program in the oyster field. 


Standard of Identity 
The point of departure is the governing standard of identity (21 
CFR Section 36.10 (1955 Edition)), which was promulgated in 1946.4 
In prescribing the packing procedure, the standard sets forth two 
primary requirements: (1) that oysters shall not, during the washing 
process after shucking, be in contact with water or salt water for more 
than 30 minutes and (2) that oysters shall be “thoroughly drained” 


1The Food and Drug Administration The survey indicated 300,000 gallons of 
considers this a regulatory problem of sub- tap water were added to cans of oysters 
stantial proportions As of February 1 and cost customers $2,000,000 they should 
1957, there were five cases pending in not have paid (Baltimore Sun, Febru 
Maryland and Virginia courts against pack- ary 1, 1957, p. 40.) 
ers charged with shipping watered oysters ? The oral remarks 
The cases were the fruits of a campaign close of the case appear at 155 F 
undertaken upon an FDA survey which 'U. 8. v. B. I. Webb & Company (Civi 
the Chief of Baltimore District said re- No. 2451M (DC Va 1957)): U. S&S. wv. Bay 
that about one quarter of the Food Products Company, Inc (Civil No 
District] 9448 (DC Md., 1957)) 


gister 9333 


of the court at the 
Supp. 40 


vealed 
oyster packers in the [Baltimore 
area add water to packed oysters ‘11 Federal Re 
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(21 CFR Section 36.10(b).) 


Whether oysters are “thoroughly drained” may be determined, the 


before packing into consumer containers. 


regulation says, by one of two tests: (1) evenly distributing the oysters 
over a skimmer with a draining surface of not less than 300 square 
inches per gallon of oysters for not less than five minutes or (2) drain 
ing the oysters by any other method “so that when the oysters are 
not more than 5 percent 


(21 CFR Section 


tested within 15 minutes after packing 
of liquid by weight is removed by such draining.” 
36.10(c) (2) (i) and (ii).)° 

The most troublesome aspect of enforcing the standard arises 
from the reference in the second test method, the one used by most 
commercial packers, to a determination of free-liquid content within 
15 minutes after packing. The time limitation appears to confine the 
government's proof of violation to factory-inspection evidence obtained 
within the 15-minute period. In a regulatory program, that kind of 
evidence is not always available. A packer may not be operating, or 
may cease operations to avoid sampling, when an inspector arrives 
Moreover, if sampling within the critical period discloses excessive 
water, the packer may redrain the lot or decline to ship it interstate 

Since the government does not regularly test oysters from inter 
state shipments within 15 minutes after packing, it became “very 
important,” one food and drug official has explained: 

to learn whether or not we could correlate the free liquid of oysters dete: 
mined within fifteen minutes of packing from. [sic] liquid determined many 
or many days later.’ 


One of the difficulties with such a correlation is the peculiar nature 


of the oyster itself, adverted to in one of the findings of fact leading 


to the promulgation of the oyster standard: 


All oysters exude some fluid after removal from the shell. This is called 
bleeding. This fluid is practically all water. Shucked oysters, even of the same 
species and grown in the same geographical area when subjected to the same 
or similar conditions, do not always react in the same way. The differences 
manifest themselves in many ways, among them the amount of bleeding, the 
length of time of bleeding, the amount of water absorbed when placed in fresh 
and the amount of soluble material 
water. Oysters in some sections of the country, particularly in 


water, and nutnments lost when placed in 


fresh certain 


5 That these alternative methods may 
lead to inconsistent results was conceded 
by government witness Edward Hoshall, 
Chief Chemist, Baltimore District, Food 
and Drug Administration, when he testified 
in U. 8. v. Morgan (Civ. A. 2458-M, DC 
Va., September 6, 1957). (Tr. 43.) Under 
the first method, where time is the cri- 
terion, 7 per cent free liquid would be 


legal so long as the oysters were drained 
for the prescribed five minutes on the 
specified skimmer. But under the second 
method, 7 per cent free liquid would be 
illegal even if the lot were drained for 
ten minutes. 
*Mr. Hoshall, 
Morgan. (Tr. 7.) 


testifying in U. 8. wv 
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bleed mor freely and for 
the country. If oyster 


liquid will appezr im tl contalr’ 
f inadequate drainage. [11 Federal Register 9333. | 

Thus, the Administration recognized that the appearance of 
excessive water in an oyster container after packing might stem from 
the natural tendency of the oyster itseif to continue to “bleed” after 
packing rather than from inadequate drainage by the packer. Never- 
theless, the Administration has depended for enforcement of the stand 
ard on the existence of a direct correlation between the free-liquid 
content of a container within 15 minutes of packing and at any time 
thereafter. It has consistently taken the view that 

oysters packed in compliance with the standard of identity, and which are 


subjected to good commercial handling practices and not subjected to abnormall) 


high or low temperatures, or permitted to decompose, will not increase in the 


amount of free liquid content after being legally packed." 


Sterling Case 


This view was first expressed in a criminal case instituted against 
J. Loren Sterling and others, trading as Milbourne Oyster Company 
(Kleinfeld and Dunn, Federal Food, Drug, and Cosmetic Act—Judicial 
and Administrative Record, 1951-1952, page 180 (DC Md., 1952)), charg 
ing that a failure to comply with the oyster standard by reason of excessive 
free-liquid content violated Section 403(g) of the Federal Food, Drug, 
and Cosmetic Act (21 USC Section 343(g)). The district court orally 
suggested to the parties some time in 1951, during the pretrial phase 
of the case, that experiments be performed to determine if washed 
Chesapeake Bay oysters bleed after packing. Thereupon, food and 
drug officials took seven lots of oysters from the Chesapeake Bay in 
November, 1951, prepared them according to the first test method, 
shipped them to four districts of the Food and Drug Administration 


} 


to simulate conditions under which commercial packs would travel 


and analyzed them over a period of from one to 19 days from the day 


* In the Administration's view, expressed container in which packed giving the ap- 
by Mr. Hoshall in the following exchange pearance of inadequate drainage." Do I 
in the Morgan case, at least part of this take it that as a result of your ten packs 
finding is no longer valid as applied to in 1952 and 1953 you now disagree with 
Chesapeake Bay oysters that sentence? 

Q I call your attention to one state- 
ment in the Findings of Fact that A I disagree with that statement as 
starts ‘All oysters exude some fluid after applicable to Chesapeake Bay oysters that 
removal from the shell’, a statement that are packed according to the standards 
you said you concurred in. But this para- (Tr. 79-80.) 
graph ends with this sentence: ‘If oysters * Government's answer to Interrogatory 
are washed, drained, and packed while 10, U. 8. v. Bay Food Products Company, 
still bleeding, liquid will appear in the Inc., cited at footnote 3 
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of packing. These experiments, the officials reported in the Journal of 
Association of Official Agricultural Chemists, “conclusively disprove any 
claim that Chesapeake Bay oysters ‘bleed’ or ‘leak’ during standing, 
handling, and shipping, with consequent increase in drained liquid 
content.” ® In fact, the results were said to show that the average 
drained liquid was less than that found within 15 minutes after packing 


The experiments did not convince the court, which held that the 
government’s evidence in Sterling was insufficient to impose criminal 
liability. The court was not persuaded by evidence of samples taken 
at the plant, which, according to the government, showed free-liquid 
content of 14.2 per cent, because “there is no evidence as to exactly 
what was the free liquid content of the shipments actually made under 
those counts, and that reached their destination.” Also, it rejected 
samples showing average liquid content of 11.59 per cent when tested 
according to the second method, because there was no evidence whether 
the free-liquid content would be comparable if tested by the procedure 


outlined for the first method.’® 


The decision in the Sterling case is neither a model of clarity nor 
one of legal craftsmanship." Nevertheless, the opinion did reflect 


judicial thinking about the enforcement of these regulations which had 


a sound base and which was likely to recur, as it did in the Morgan 
case. The court was convinced there was insufficient reliable evidence 
to determine whether, and to what extent, Chesapeake Bay oysters 
bleed after packing. Moreover, it was troubled by the fact that the 
standards themselves contain provisions which permit of impre 
and inconsistent results in testing oysters for free-liquid content 


concluding, the court advised that “the whole subject of the extent of 


® Daughters and Hoshall, ‘‘The Effect of though the averages all were below 
Standing, Handling. and Shipping on Free free liquid, the range of free liquid con 
Liquid, Solids, and Salt Content of Oys- tent varied as much as 87%, so that, even 
ters,"’ Journal of Association of Official with homogenous material obtained by 
Agricultural Chemists, August, 1953, pp the Government and tested in its own 
948, 952. laboratories according to the method pre- 

It was this experimental work which scribed in the regulations, the determina 
was effectively criticized by Dr. Dayton tion of free liquid can vary according to 
Carritt, an expert defense witness, in the which laboratory or tester performs the 
Morgan case. In the words of the court test.’”’ 
(155 F. Supp. 849): ” See footnote 5 

“Dr. Carritt pointed out, in testimony "1 The court seemed to be under 
which was not contradicted, that since in apprehension that it could questior 
the Daughters and Hoshall experiment the validity of the standard, as well 
material tested was homogenous and the proof under it. See Federal Securit, 
testing procedure of the Food and Drug ministrator v. Quaker Oats Company 
collaborating laboratories was presumably U. S. 218 (1943): U. 8. v. 20 Cases 
the same, the averages of the laboratories, **Buitoni”’ Spaghetti, 130 F. Supp. 7 
which did the same number of analyses, Del., 1955), aff'd, 228 F. (2d) 912 
should be the same. Dr. Carritt said that 1956). 
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allowable water content in oyster shipments ought to be completely 


’ 


reviewed . . . [and] the existing regulations . . . redrafted.’ 


Morgan Case 

The views of the court in the Sterling decision rose to plague the 
government in the Morgan case. There, as in the other cases instituted 
in the Baltimore and Virginia areas in 1957, the sovernment resorted 
to an injunction suit under Section 302(a). The comparative ease with 
which a statutory injunction may ordinarily be obtained, the powerful 
incentive to compliance it provides ** and the opportunity it affords 
for appeal in the event of an adverse decision were undoubtedly fac 
tors in the choice of remedy. But, because of the difficulties of proof 
inherent in any oyster case, the injunction procedure proved to be no 
better avenue for effective enforcement of the standards than a 
criminal case. 

In Morgan, the complaint did not charge, as it did in Sterl 
misbranding under Section 403(g) of the Act (21 USC Section 343(g)) 
for failure to comply with the standard. Instead, the complaint rested 
on allegations of adulteration under Section 402(b)(2) and (4) (21 
USC Sections 342(b)(2) and (4)), an indirect method of charging a 
violation of the standard. The court explained the government’s theory 
in the following words 

To prove adulteration under these sections, plaintiff relied 
that. oysters do not “bleed” after packing—that is, that 
packed according to the definition and standard of identity 
more than 5% free liquid within 15 minutes after packing 
thereafter have more than 5% free liquid. 

The validity of that proposition became the central issue in the 
case. There had been six seizures, none of which were contested, 
based on a charge of excessive free liquid. In all, the tests had been 
made “some days after packing” and not within the prescribed 15 min- 
utes after packing. In addition, the government presented the results 
of tests made during factory inspections, some of which showed free 
liquid in excess of 5 per cent. But, said the court: “Almost all of these 
tests were made after, rather than within, 15 minutes after packing.” 

In support of the contention that free-liquid determinations made 
some time after packing provided a reliable and adequate index to the 
amount of free liquid present within 15 minutes after packing, the 
government introduced (1) the tests of seven lots of oysters made in 


a2 See ‘comment. “The Statutory Injunc- (1948); ‘‘Developments in the Law—The 
tion as an Enforcement Weapon of Federal Federal Food, Drug. and Cosmetic Act,’ 67 
Agencies," 57 Yale Law Journal 1023 Harvard Law Review 632, 714-718 (1954) 
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1951, at the court’s behest, under the supervision of food and drug 
officials; (2) tests of 193 experimental packs on which free-liquid 
content had been determined within 15 minutes of packing and at 
different time intervals subsequent to packing. The purport of these 
experiments was that under no conditions—such as the passage of 
time, handling, or temperature changes—would the free-liquid content 
of legally packed oysters be affected. 

Qualified experts for the defense testified to the contrary. On the 
basis of their experimental work, as well as general experience and 
knowledge, they stated that some Chesapeake Bay oysters do bleed 
after packing. The court summarized their testimony 

The evidence was that bleeding will occur to varying degrees according 


the temperature at which they are packed, the amount of agitatio 


as in shipping, the temperature at which 


are subjected, such 
the season of the year and the month in which oysters are taken, the geograp! 
North-South gradation as il 


the 


there being a to frag 


the 


location of the oysters, 
extent of bleeding, and condition of living oyster prior to sl 


and packing 
As a result of the expressed differences of reliable scientific opin 


ion, the court concluded: 


the Government's conclusiot 


‘ 


evidence to 
[and] that the shipments in question contains 


insulhcient support 
oysters do not bleed 


excess of free liquids fifteen minutes after packing 


there is 


The refusal to accept the government’s position with respect to 


free-liquid determinations is not the only facet of the court’s opinion 
The 


as a reliable guide to 


which will require a new approach to the enforcement problem 
court also rejected the test for total solids’ 
whether or not oysters have been in contact with fresh water during 
the washing process for more than the 30-minute time period pre 


scribed in the regulation (21 CFR Section 36.10(b) )."* 


means the “A if total solids were run on two 


% The term ‘‘total solids’’ 
batches of the same oysters and one of 


amount of solid material left after an oys- 
ter is dried for a given period of time at 
a given temperature. The method for the 
determination of total solids is prescribed 
by the AOAC. ‘Total solids’’ is expressed 
as a percentage of the original oyster 
material. 

™ Though the Food and Drug Administra- 
tion took the position in the Morgan case 
that low total solids indicated exposure to 
amounts of water, it recognized 
test had validity only for com- 
parative purposes on the same lot of 
oysters—for example, the following cross- 
examination of Mr. Hoshall (Tr. 48) 


excessive 


that the 


them had high total solids and one of them 
had low total solids, it would certainly 
to me, appear as if the one of the low total 
solids had been exposed to an excessive 
amount of water 

“@. Then, you do not find any correla- 
tion between total solids content of oysters 
and exposure to water except when used 
for purposes of comparison on one lot of 
oysters, is that right” 

“A. That is right."’ 

Total solids has no relation to the 
amount of drainage or the amount of free 
liquid (Tr. 51). 
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At the trial the government relied on the total-solids test, and 
contended that 10.4 per cent was the minimum allowable figure,’® 
though neither the test nor this minimum is specified in the standard. 
The minimum was advocated on testimony of one of the officials that, 
in all the Chesapeake Bay oysters he had examined, he had never 
found a legally packed lot of oysters lower in total solids than 10.4 
per cent (Tr. 49). He admitted, however, that there was a great varia 
tion in the total-solids content of oysters, ranging from 10.4 per cent 
to 16 per cent, a variation which precluded setting a precise standard, 
and that “there is no way that we know of at the present time of 
His observations 


relating regulatory efforts to total solids.” (Tr. 53). 
were confirmed by a representative of the United States Fish and 
Wildlife Service who stated that there is “wide fluctuation,” which 
may go as low as 6.1 per cent, in total-solids content during the course 


of a year in oysters from any one particular bar. (Tr. 401, 408) 


The court found the evidence, including the variation in solids 
content of oysters in their natural state, insufficient to warrant reli- 
ance on the total-solids test..* What undoubtedly helped persuade the 
court to this view was evidence that the Fish and Wildlife Service of 


the Department of the Interior, at the instance of oyster-industry 


representatives in February, 1957, was in the process of undertaking 


a full-scale investigation of the problem of total solids—as well as 
the free-liquid content—of packed oysters. It is apparent that the 


validity of the total-solids test is still in dispute. 


Failure to Appeal in Morgan 
The findings and conclusions in the Morgan case effectively pre 
cluded an appeal. 
First, the court found that the government had failed to prove its 
case by a preponderance of the evidence because a difference of scien 
tific opinion still existed on the central issues in the case. Under the 


% However, in the Bay Food Products he receives are unwashed, and that this 
footnote 3, the may be dore by a test for total solids at 
government refused to state, in answer to the plant. There is some dispute, however 
interrogatories, what minimum figure for as to whether a test for total solids will 
total solids it contended was applicable to adequately reveal whether oysters have 
Bay Food oysters been washed before receipt by a packer 
* Violation of 21 CFR Section 36.10(b) Moreover, the packers contend that it is 
inadvertently if impracticable, in a commercial packing 
he buys as unwashed oysters oysters which operation, to test routinely for total solids 
have been washed prior to receipt, and and that, as a consequence, they are en- 
rewashes them The Food and Drug Ad- titled to rely on the integrity of their sup- 
ministration contends that the packer has pliers 
an obligation to make sure that the oysters 


Company case, cited at 


by a packer may occur 
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“clearly erroneous” test prescribed by Rule 52(a), Federal Rules of 
Civil Procedure, a finding of this nature is difficult to reverse in an 
injunction case even where the difference of opinion is more apparent 
than real.- Cf. U. S. v. Hoxsey Cancer Clinic, CCH Foop Druc Cosmet 
Law Reports { 7235, 198 F. (2d) 273 (CA-5, 1952). The court in the 
Morgan case was not without reason in concluding that the scientific 
conflict, which the government acknowledged had been of long 
standing, had not yet been definitively resolved. The defense witnesses 
were men of impressive qualifications, including one from the Fish 
and Wildlife Service; their testimony was based not only on general 
knowledge, but on experimental work as well. 

Second, the court found that there was no likelihood of violations 
in the future, principally because the adoption of several corrective 
measures in the defendants’ plant, such as permanently hiring a firm 
of consultants, provided some assurance of compliance with the Act 
The issuance of an injunction, even of the statutory variety, does not 
depend solely on the existence of past violations. A critical factor is 
the court’s estimate of whether future violations are likely to occur. 
This estimate is one peculiarly within the broad scope of discretion 
traditionally accorded a court in the exercise of equitable powers. In 
view of the inconclusive nature of the proof of past violations and of 
the concrete steps taken by the defendants which lent credence to 
their promise of future compliance, there was little prospect that a 


court of appeals would find the abuse of discretion requisite for 


reversal. 


Conclusion 


The implications of the Morgan decision are broad. It is apparent, 
in the first place, that the Food and Drug Administration’s program 
to control the watering of oysters under the present standard will be 
suspended indefinitely. The administration has no alternative but 
to recognize that the standard cannot be enforced until studies are 
carried out of a sufficiently comprehensive and objective nature to 
permit definitive conclusions (1) on the extent to which, and the con- 
ditions under which, oysters—and Chesapeake Bay oysters, in par- 
ticular—“bleed” after packing and (2) on the reliability of a test for 
total solids as an index to the amount of time oysters have been in 
contact with water. The studies which the Fish and Wildlife Service 
is now performing are a promising beginning. 
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In addition, the Morgan decisien confirmed the conviction which 
has been growing for some time that the present oyster standard is 
inadequate as a means of enforcement and as a guide to the oyster 
packer. Morgan cast a spotlight on the following problems, among 
others, which have been spawned by the standard. In view of the wide 
variation in physiological reactions of the oyster, is one standard 
sufficient for the various sections of the country? Is the present lim 
itation of 5 per cent on free liquid practicable and desirable? *" If so, 
is it realistic from a regulatory standpoint to specify performance of a 
test for free liquid within 15 minutes after packing when the majority 
of testing occurs long after this period? Is there any reason to retain 
the prescription of two methods for determining whether oysters are 
“thoroughly drained” after packing? If so, should the limitation for 
free liquid prescribed in the second method be incorporated in the 
first method to avoid inconsistent results? Are more precise instruc- 
tions for testing for free liquid necessary or desirable to insure uni- 
formity of results? If so, what kind of instructions would accomplish 
this purpose? Should a test for total solids be incorporated in the 


standard ? 


An administrative hearing looking to an amendment of the stand 
ard is, of course, the most appropriate way of considering and resolv 
ing these questions. No specific proposals for an amendment can be 
formulated, however, while studies on the bleeding characteristics of 
oysters and the validity of the total-solids test are still in progress 
When they are completed, promulgation of a new standard will be 
called for. This will provide the best means of satisfying the need for 
a practical and reasonable guide to the packer and for a method of 
effectively controlling the adulteration of oysters [The End] 


¢ PESTICIDE CHEMICALS—FEES 


Regulations pertaining to the tees charged for the establishment of 


tolerances for pesticide chemicals have been amended to reflect at 


increase, effective September 6, 1958, of 150 per cent for each fee 


accompanying petitions or requests for establishment of the tolerances 


% The National Conference on Weights report, May 21-26, 1956, p. 136.) It should 
and Measures—sponsored by the National be noted that no time limitation is pre 
Bureau of Standards as a means of promot- scribed. In 1957, the Food and Drug Ad- 
ing uniformity among the states in laws ministration unsuccessfully tried to get the 
regulations and methods—has adopted a conference to withdraw its recommenda 
regulation which provides that a package tion on free liquid pending development of 
of oysters ‘‘shall not contain more than a proposal which did not conflict with the 
10 per cent liquid at 45 F (Final 5 per cent limit in the federal regulation 





The Sanitarian—-Consultant 





- palescebdabe YN and sanitary consultants are coming of age in the 
\ latter half of the twentieth century. There are already in exist- 
ence, among other organizations, the National Association of Sani- 
tarians, the National Association of Bakery Sanitarians, the Association 
of Food Industry Sanitarians* and the Industrial Sanitation Manage- 
ment Association.? In 1949, a magazine, Modern Sanitation *—devoted 
to industrial sanitation, public-health work, and education—appeared 
The sanitation department of the American Institute of Baking is 
reputed to service 500 bakeries throughout the country. The sixth 
annual plant maintenance and engineer show and conference, held in 
Chicago in 1955, was attended by 17,800 maintenance people; 445 
companies exhibited equipment worth more than $4 million. In Octo- 
ber, 1956, the First International Sanitation Maintenance Show and 
Conference was held at the New York Coliseum, with 86 exhibitors 
and a registration of 3,500 sanitation personnel. The Second Interna 
tional Sanitation Show in October, 1957, at Chicago, Illinois, had 
even a larger attendance. 

It is becoming increasingly clear that the preparation of whole 
some food under sanitary conditions requires, among other things, 
the skill and guidance of the well-trained sanitarian who, in many 
cases, is a university-trained scientist. The United States Food and 
Drug Administration has “recognized the valuable contributions 
Sanitarians have made in helping to raise the sanitary standard of 
4 


our nation’s food and drug supply.” Some large organizations,‘ rec- 


ognizing this necessity, maintain their own staff of sanitarians as full- 


1 The Association of Food Industry Sani- * Commencing September, 1957, the name 
tarians and the Industrial Sanitation Man- of this magazine became Modern Sanita 
agement Association merged in 1957. tion and Building Maintenance 

2? Also, in 1957, the Institute of Sanitation *E. g., General Foods, Inc.;: General 
Management and the International Fed- Baking Company; National Biscuit Com- 
eration of Sanitarians’ Organizations were pany; Pepsi-Cola Company; Drake Bak- 
formed. eries, Inc.; Pabst Brewing Company; et 
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By JOSEPH WINSTON 





An Attorney, of New York City, Weighs Responsibility of Sanitarian-Con- 
sultants Under Federal Food-Drug Law, Citing U. S. v. Vasa, Where ‘‘the 
Government Tried to Extend the Dotterweich Case to an Extreme Length”’ 


time employees of the company, and these sanitarians have the respon- 


sibility, both to the company and to the public, to insure that the food 


will be manufactured and shipped under sanitary conditions. Smaller 
firms doubt the necessity of employing full-time sanitarians or per 
haps—for economic reasons—are not able to do so. Thus, they choose to 
utilize sanitarian-consultants on a fee basis. These consultants gen 
erally inspect the plant at periodic intervals and make recommenda- 
tions and suggestions for improving the sanitation practices of the 
company. Generally, sanitation consultants are independent con 
tractors who inspect the premises of the company weekly, biweekly, 
monthly or, occasionally, on a more frequent basis. 

What is the legal responsibility of a sanitarian-consultant under 
the Food, Drug, and Cosmetic Act? As is well known, the Act imposes 
criminal liability regardless of any criminal intent and regardless of 
any guilty knowledge.* Those who are sanitarian employees of the 
company, if they are in the plant on a daily basis and if they have 
the power to enforce their recommendations, should under the Dotter- 

‘In U. 8. v. Dotterweich, 320 U. S. 277, merce rather than to throw the hazard on 
the Supreme Court stated the innocent public, who are wholly help- 

‘The offense is committed by all less." 
who do have such a responsible share in Accord U. 8. v. Greenbaum, 138 F. (2d) 
the furtherance of the transaction which 437 (CA-3): U. 8. v. Parfait Powder Puff 
the statute outlaws, namely, to put into Company, Inc., 163 F. (2d) 1008 (CA-7) 
the stream of interstate commerce adulter- cert. den., 332 U. S. 851: Woodard Labora- 
ated or misbranded drugs. Hardship there tories, Inc. v. U. 8., CCH Food Drug Cos- 
doubtless may be under a statute which metic Law Reports { 7239, 198 F. (2d) 995 
thus penalizes the transaction though (CA-9): U. 8. vw. Vriliwum Products, CCH 
consciousness of wrongdoing be totally Food Drug Cosmetic Law Reports { 7178 
wanting Balancing relative hardships, 185 F. (2d) 3 (CA-7): Triangle Candy Com- 
Congress has preferred to place it upon pany v. U. 8., 144 F. (2d) 195 (CA-9) 
those who have at least the opportunity U. 8. v. Diamond State Poultry Company, 
of informing themselves of the existence Inc., CCH Food Drug Cosmetic Law Re 


of conditions imposed for the protection of ports * 7297, 125 F. Supp. 617 
consumers before sharing in illicit com- 


21 
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weich case become subject to all the penalties of the Act, where adul 

terated goods of the company are shipped in interstate commerce 
Since such an employee is in a position to observe daily the manu 
facturing process and has the ability to spot insanitary conditions and 
the power to correct them, by all criteria he has a responsible share in 
the manufacture and shipment of any product that may be adulterated 
Accordingly, he may rightfully find himself subjected to a criminal pros« 

cution if insanitary conditions result in the shipment of adulterated 
goods across state lines. 

But what is the legal liability of the sanitarian-consultant who is 
not an employee of the company, who visits the plant at period 
intervals and who has no power to hire or fire or to correct any insan 
itary condition? Should he incur the risk of a criminal penalty if, in 
fact, the plant that he services ships adulterated goods in interstate 
commerce because of insanitary conditions in the plant. 

This question was raised in the criminal prosecution in the United 
States District Court for the Eastern District of New York in the 
unreported case of U. S. v. Vasa, tried before the Honorable Justin 
Morgan and a jury in February, 1957.° 

Just as the government in the so-called “restitution case 
attempted to broaden its authority without any clear mandate from 
Congress, so in the case of U. S. v. Vasa the government tried to 
extend the Dotterweich case to an extreme length. The salient facts in 
the Vasa case as obtained in a trial of three days can be stated as follows 

(1) Vasa was an independent contractor hired by a large food 
firm as a Sanitarian-consultant to advise and make recommendations 
with regard to sanitation. 

(2) Vasa was hired at the same time by 16 other food firms as a 
consulting sanitarian to inspect their plants and to make recommenda 
tions for sanitary practices. 

(3) No social security or withholding deductions were made by 
the corporation, and Vasa billed the corporation monthly on his own 
stationery. 

(4) Vasa had no power to hire or fire any of the employees of 
the corporation nor did he have any power to enforce compliance with 


any recommendations. He had no fixed hours, coming and going as 


he saw fit. 
¢ Criminal Action No. 44670. *U. 8. wv. Parkinson, CCH Food Drug 
Cosmetic Law Reports { 7377, 240 F. (2d) 
918 (CA-9) 
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(5) He was not an officer, director or stockholder of the corporation 

(6) He was not a manager of the corporation. 

(7) Vasa had nothing to do with selling or shipping the mer 
chandise of the corporation nor did any consignee of goods from the 
said corporation testify in court that they ever had known him or had 
had any dealings with him. 

(8) Vasa had nothing to do with the actual cleaning of the plant, 
which was done by the porters and maintenance men of the corpora 
tion. On one or two occasions, over a period of 10 years, he did some 
fumigating 

(9) Vasa had nothing to do with the actual production of the 


product in question, the visiting of the customers, the billing of the 


goods or the manufacturing process itself. 

The government’s case consisted substantially of the following 
ey idence: 

(1) Vasa came to the firm in question at least twice every week 
to make inspections and recommendations. 

(2) When a federal food and drug inspector or a city inspector 
came to the plant in question, Vasa accompanied the inspector around 
the plant. 

(3) Vasa was observed by a federal food and drug inspector 
advising an employee to do certain cleanup work. 

(4) On the so-called “score card” of the New York City Board of 
Health Inspections, Vasa was described as the “person in charge.” 
On most of the “score cards,” he was not described as the person in 
charge. The fact is that that board makes no independent inquiry to 
ascertain in fact who is the person in charge. 

(5) Vasa made out the so-called self-inspection reports of the 
firm required by the City of New York. 

Based substantially upon the above, the United States Attorney,* 
at the recommendation of the Food and Drug Administration, brought 
a criminal information against Vasa, charging him with having vio 
lated the food and drug law in that he placed in the stream of interstate 
commerce certain food that was adulterated and in that the food had 


*The Bureau of Enforcement of the of its sanitary conditions and actually as- 
Food and Drug Administration, in a letter sumes managerial duties, there is no dis- 
appearing in 9 Modern Sanitation 6, justi- tinction, in our opinion between a sanitary 
fied its recommendation as follows consultant and a company employed sani- 

“Our action in this case was based on tarian.”’ 
the belief that when a sanitation consultant But this begs the question No facts 
is given the responsibility of inspecting a other than above set forth showed the 
factory, keeping its management advised assumption of any managerial duties 
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been prepared in the plant whereby it may have been contaminated 
with filth. 

It was the government’s contention that since Vasa had accom 
panied the inspectors about during their inspections, since he on one 
or two occasions had operated fumigating equipment and since he had 
made recommendations and filled out the self-inspection reports, he 
was a responsible person within the meaning of the Dotterweich case 

The corporation and its general manager had already pleaded 
guilty to a violation of the Federal Food, Drug, and Cosmetic Act. 
Nevertheless, the United States Attorney concurred in the view of the 
food and drug Act that in this case the sanitarian-consultant was 
subject to the criminal penalties of the Act, if in fact the plant was 
insanitary and adulterated goods were shipped in interstate commerce 
A motion to dismiss as a matter of law was made by the defendant 
before trial. It was denied on the ground that responsibility was a 


question of fact to be decided on trial by the jury 


Is it reasonable to assume that a person who (1) has no power 
to enforce sanitary recommendations, (2) has no power to see that 
any recommendations he makes are carried into effect, (3) does not 
share in the profits of the corporation that has retained him, (4) has 
no voice on the board of directors to make his recommendations effec 
tive, (5) is not a stockholder of the corporation who can make his 
voice heard in bringing insanitary practices to the attention of the 
management and, (6) in short, is a sanitary consultant who services 
different plants should be subject to the risk of a jail sentence? The 


jury, after deliberating many hours, could not agree; the case resulted 
in a hung jury. The Food and Drug Administration recommended 
that the case not be retried and accordingly, upon motion duly made, 


the information was dismissed in court. 

With power comes responsibility and sanctions. Lacking power, 
there should be no threat of any jail penalty. If the government had 
been sustained in the Vasa case, then indeed all sanitarian-consultants 


* Judge Byers, on December 10, 1956 brief filed for him on this motion, shall 
rendered an unreported decision in the be borne out by the evidence However 
United States District Court for the East- the information as a pleading is not at 
ern District of New York, as follows tacked for legal sufficiency That being 

‘This is a motion to dismiss an informa- so, the office of the court on this motion 
tion The possibility that the defendant to dismiss is not to conduct a trial 
Vasa was culpable in any respect, for the “If the case of U. 8. v. Dotterweich (320 
commission of the offense to which the U. S. 277) is understood, this motion must 
corporation and the other individual de- be denied, without prejudice to renewal 
fendant are said to have pleaded guilty. when the Government’s case shall have 
seems remote, if the statements in the been rested, at the trial.’ 
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in the country would have been put on notice that an insanitary con- 
dition in any plant which they were servicing might entail a criminal 
prosecution against them if at any time in the future the plant made a 
shipment of adulterated goods in interstate commerce.”® Certainly, 
one of the effects of this case, upon its becoming known, would be to 
discourage qualified scientific men from continuing their necessary 


work as sanitarian-consultants 


[t is no answer, as a five-to-four decision of the Supreme Court 
suggests in the Dotterweich case, to rely upon the good judgment of 
» s 


the prosecutor and the Court to avoid injustice. The United States 


prosecutor is not a disinterested public official who is, to paraphrase 


Romain Rolland, “above the battle.” *' All the usual pressures of a 
prosecutor's office tend to obtain convictions. Whatever the courts 
may say about the theoretic function of the ideal prosecutor, the 
realities are indeed quite different. It is dangerous to rely upon myths 


and fiction for the preservation of liberties.”” 


Furthermore, contrary to the intimation of the Court in the 
Dotterweich case, it is difficult to look to the courts for adequate protec 
tion in food and drug cases because, on the crucial question of respon- 
sibility, the court will hold this to be a question of fact and will shift 
this burden to the jury under the most general instructions. A san- 


itarian-consultant, who in many cases is a trained scientist. shou'd not 
1 


subject his whole career to the vagaries of the jury Especially is 


’ The contention of the govenment as to “wCTY Holmes, Collected Legal Paper 
» scope of the Dotterweich case can best p. 237 
gleaned from an affidavit of the Assist- I confess that in my experience I h 
United States Attorney sworn to not found juries specially inspired for 
December 10, 1956 discovery of truth I have not notk 
Since this firm regularly engages in that they could see further into thir 
nterstate business it is evident that all or form a saner judgment than a sensil 
persons sharing responsibility for the sani and well trained judge I have not found 
tary conditions in the plant must of neces them freer from prejudice than an ord 
sity share responsibility for causing food nary judge would be Indeed one reas 
to be shipped in interstate commerce why I believe in our practice of leaving 
which is filthy and prepared under insani- questions of negligence to them is what 
tary conditions is precisely one of their gravest defects 
Cf. 57 Columbia Law Review 404 from the point of view of their theoretical 
From the United States attorneys, one functions: that they will introduce into 
should expect little Despite the intermit- their verdict i certain amount—a very 
tent influence of self-imposed restraint, large amount so far as I have observed 
the prosecutor's role is essentially that of of popular prejudice and thus keep the 
a partisan It is only in the preliminary administration of the law in accord with 
areas of investigation and decision to the wishes and feelings of the community 
prosecute that one may reasonably insist See also Holmes, Pollack Letters, Vol. 1 
on impartiality.’ p. 74 
cf. Justice Holmes, in Haddock v I think there is a growing disbelief in 
Haddock, 201 U. S. 562, 630: * fiction the Jury as an instrument for the dis 
always is a poor ground for changing covery of truth The use of it is to let a 
substantial rights little popular prejudice into the adminis- 
tration of law in violation of their oath 
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this so when the United States prosecutor introduces in evidence 
adulterated goods and stresses a filthy condition, thus diverting the 
jury’s attention from the question of responsibility to the sight of 
infested goods. 


Question for Congress to Decide 


If the Food and Drug Administration feels that sanitarian-con- 
sultants should be subject to the criminal penalties of the food and 
drug Act, it should try to petition ‘Congress for effective legislation 
to remedy the situation. Certainly, the Food and Drug Administration, 
which is performing such a creditable job for the American people, 
with an inadequate staff, should not attempt an extensive expansion 
of its power without enabling legislation. 

The whole question should be thoroughly threshed out in the halls 
of Congress. Hearings should be held and appropriate remedies 


devised to deal with sanitarian-consultants. If some sanitarian-con 


sultants need regulation, the effective remedy is not for an adminis- 
trative agency to extend the Dotterweich case to its ultimate breaking 


point. It is, rather, for Congress to forge the necessary weapons to 
deal with this problem. In the restitution field, the Food and Drug 
Administration was correctly rebuffed as lacking statutory power. 
By failing to sustain the government in its attempt to regulate sani 
tarian-consultants via criminal prosecution, the jury has precluded a 
usurpation of power by the government and has aided in preserving 
a fundamental concept in a democratic society." [The End] 


ero 


“The Food and Drug Administration it is better that the law should be obeyed 
finds no difficulty in justifying an action Aristotle, perhaps influenced by the po- 
against a sanitarian-consultant without lemic motive, decides in favour of govern- 
further statutory basis when, in its opin- ment by law rather than by men; but 
ion, he has assumed managerial functions when we consider his admission that laws 
on the ground that its action will redound are frequently the result of party bias 
to the public welfare The philosophical and his continued insistence that equity 
problem presented by the ‘‘just man”’ rule exercised by magistrates is necessary as a 
dates back to Plato and Aristotle cf corrective to the abstract generality of 
Cohen, Law and the Social Order, p. 262 laws that cannot possibly take all circum- 

“Shall the law or the just man rule? stances into account, we see that our 
Plato, as is well known, decides on the American publicists are not really genuine 
latter alternative, using the analogy of disciples of the Stagyrite when they deify 
the physician who, though he writes out a the one-sided dogma about ‘government by 
prescription, ought to be free to change it law’ as the final revelation of political 
when he finds that conditions have truth for all times to come.’ 
changed. As a rule, however, he tells us, 








Proprietary-Medicine Labeling 


and Consumer Protection 


By HOWARD A. PRENTICE 


This Speech Before the Association of Food and Drug Officials of the 
United States, at Las Vegas, Nevada, June 19, Stressed Aspects of 
Consumer ‘‘Protection’’ as Compared to Consumer “Understanding” 


N SEPTEMBER OF 1955, I was privileged to address the Western 

States Food and Drug Officials in Reno. It is a happy occasion 
to return to Nevada, even though in another city, and to appear on the 
program of this sixty-second annual meeting. My subject then was 
“Educational Enforcement and Industrial Cooperation” and—while 
today I am briefly to cover a more specialized field, namely drug 
labeling—I believe that the broad principles of the earlier address are 
inherent in my topic this morning. 

In preparing this address, I realized full well that I am not an 
“expert” in food and drug laws nor in the field of labeling. I venture 
to make some observations today only as a representative of a regu- 
lated industry—the proprietary-medicines industry. For over 12 years 
(1946-1958), however, I have had a deep and continuing interest in the 
food and drug laws at federal, state and local levels, and in the men 
and women who carry out the responsibilities of enforcing them. 

There are a number of differences among food labeling, drug 
labeling and cosmetic labeling. My remarks today, however, are 
directed to the labeling of drugs—of over-the-counter drugs and non 
prescription drugs under the Federal Food, Drug, and Cosmetic Act. 
Under this most important law of our country, the labeling require- 
ments for nonprescription drugs are specific, clear and satisfactory. In 
the law, they are embodied in Section 502, with certain stated exemp 
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Mr. Prentice, Who Is Executive Vice President 
and Treasurer, The Proprietary Association, Has 
Also Served as Vice President and Associate Di- 
rector, Corn Industries Research Foundation, Inc. 





tions in Section 503. Applicable regulations have been promulgated 
by the Secretary of Health, Education, and Welfare under the authority 
established in the law. 


In addition to the basic rule that a drug is misbranded if its label 


ing is false or misleading in any particular, there are a number of addi 


tional requirements. In nontechnical language, the provisions of the 
law governing labeling which must accompany the product require 
(1) The name of the drug. 
(2) The net-weight, fluid measure or numerical count of the con 
tents (that is, how much of the drug is in the package) 


(3) The name and address of the manufacturer or distributor 


(4) Complete directions for use, including : 

(a) for what purpose or purposes the drug is intended ; 

(b) how much to take or use; 

(c) how often to take it. 

(5) A list of the common or usual names of all the active ingredients. 
(Note: “Active” ingredients are those which make the product effective.) 

(6) Warnings (when required) against misuse of the product, or 
when contraindicated. 

(7) Cautions (when necessary) concerning proper storage, and 
stating when the product may deteriorate or lose its effectiveness. 

The law provides that the information required must appear 
sucl 


prominently placed . . With such conspicuousness and in 


terms as to render it likely to be read and understood by the ordinary individual 


under customary conditions of purchase and use 
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Labeling, under the federal law, includes the label jtself and any 
leaflets or other printed or graphic material accompanying the pack 
aged product in interstate commerce. 

The federal law establishes two classes of drugs: prescription and 
nonprescription. The latter class is divided by custom and com- 
mercial practice into two groups: (1) pharmaceuticals or prescription- 
like drugs and (2) proprietary medicines. This division is not one 
by law, but by custom and marketing practices built up over many 
years. The difference between these two lies chiefly in that pharma 
ceuticals are promoted and marketed through professional channels 
the druggist, the doctor, the hospital, etc. Proprietaries, on the other 
hand, are primarily promoted and marketed directly to the public, 
including the professional channels just mentioned. The labeling for 
these two types of nonprescription drugs—pharmaceuticals and proprie- 
taries—is identical under the federal law, even though they are mar 
keted differently 


Congressional History Shows Underlying Purpose 


The Congressional history covering the present Federal Food, 
Drug, and Cosmetic Act clearly indicates that much thought was given 
to the labeling of nonprescription medicines. The record shows, | 
believe, that the underlying directing purpose—as it was for the 
labeling of food and cosmetics—was for the protection of the consumer. 
There are some who have interpreted the purpose of requiring informa- 
tive labeling as solely for the “understanding” by the consumer 
overlooking, perhaps, the other factors in consumer protection 

It is well known that millions of American consumers read—and 
carefully read—the labeling on nonprescription medicines. To assume, 
because many consumers either read these labels sketchily or casually 
or not at all, that millions of Americans do not is erroneous. 

Since there is a difference of understanding on this point, I would 
like to cover briefly some aspects of consumer “protection” as com 
pared with consumer “understanding” involved in the labeling of non 
prescription medicines. Simply stated, the “protection” of the con- 
sumer includes “understanding” of the information plus at least four 
other important purposes. These are as follows: 

(1) The material required in the labeling is an essential regula 
tory tool for enforcement officials. It gives them a basis to regulate 
for the protection of the consumer, with due equity and fairness to 
manufacturers, wholesalers and retailers. 
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2) The material required to be present on the labeling is the 
same whether a given product reaches the consumer on the Atlantic 
Coast or on the Pacific Coast, and at any point in the distribution 
system of interstate commerce. 

(3) The material on the labeling is in printed or written form, 
permanently and publicly available whenever needed. It accompanies 
the product wherever it may go. There are times when this is 
especially important. For example, when medical treatment for acci 
dental overuse is quickly needed, labeling information may be critical 
in treatment. 

(4) The material required, since it is standardized, is available to 
ali who might have an interest in the products. These include regula 
tory officials, physicians, pharmacists, all segments of the marketing 
or distribution system, and the consumer. 


“Product Signature of Manufacturer’’ 

In a sense, the labeling information is an instructor to all these 
groups. It acts somewhat as a character witness—it speaks forth 
rightly, specifically and honestly. It might be termed “the product 
signature of the manufacturer.”’ 

Referring to the minimum daily requirements for dietary food 
regulations, Dr. O. L. Kline, in the Foop DruGc Cosmetic LAw JouRNAI 


for July, 1957,. said: “The critical user—or anyone who reads the 


label carefully—finds meaning, and can evaluate the product. 

The critical user is one who has a pressing reason to require detailed 
knowledge of the active ingredients. Among these are those indi 
viduals wishing to calculate vitamin intake or those with allergies 
The point that Dr. Kline makes is equally applicable to nonprescription 
drug products. 


New Drugs 

In the case of new drugs, which are constantly being offered to 
the public, the common denominator for marketing is safety as evi 
denced by the labeling. For these new drugs, what is back of the 
labeling is as important to consumer protection as what is printed on it. 

3efore a new drug is authorized (by making effective a new-drug 
application) factual proof of safety, as shown by research, product 
30. L. Kline, ‘‘Changes in Special Die- 


tary-Food Regulations,"’ 12 Food Drug 
Cosmetic Law Journal 396, 399 (July, 1957). 
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development, pharmacological tests, clinical tests and quality-control 


studies, is required by the United States Food and Drug Administra- 
tion. To develop the adequate labeling, drug manufacturers reduce 
statements to facts, backed by proof in clear, succinct language as to 
what the product is, what it is not, and appropriate cautions against 
misuse. 

While a large segment of our population reads the labeling of 
medicines—especially the specific label information—it is probable 
that some consumers do not, especially if the product is well known 
through use. It is certain that adequate “information” is there. It 
is always available for study and use by the consumer. All this is 
important to the consumer because back of consumer “understanding” 
is consumer “protection” —which includes the factors mentioned earlier. 

Consumers, by our federal law, have the right to this information. 
The opportunity should always be present for anyone to read the 
labeling. This is basic in the federal food, drug and cosmetic law. It 
is what Congress had in mind in passing the 1938 Act, when it said 

provisions of section 502 are designed to require the labeling of drugs and 
devices with information essential to the consumer. The bill is not intended to 


restrict in any way the availability of drugs for self-medication. On the contrary, 
it is intended to make self-medication safer and more effective 


Scope of Consumer ‘‘Protection’’ 

Consumer “understanding” is a part of consumer “protection”- 
an important part, to be sure—but also important, in my opinion, is 
that labeling information is fundamental for the regulatory agencies 
federal, state and local—in their enforcement work. It is a primary 
tool for officials to use in working with manufacturers, wholesalers 
and retailers in the necessary and appropriate regulation of industries 
which provide drug products on a mass basis to consumers. For pre 
scription drugs, the labeling is less of a regulatory tool, since the 
professional skill and knowledge of the doctor and the pharmacist in 
the distribution system of these products are used in the protection of 
the consumer. 

There are those—a few—who propose an amendment to the Fed- 
eral Food, Drug, and Cosmetic Act on the basis that many consumers 
do not critically read nor evaluate nonprescription drug labels. The 
specific form of such an amendment is not available and, therefore, 
cannot be evaluated. However, it should be kept in mind that any 


2 Report of the Committee on Interstate sentatives, 75th Cong., 3d Sess., to accom- 
and Foreign Commerce, House of Repre- pany S. 5, April 14, 1938 
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amendment affecting the present effective labeling provisions of the 
federal Act would be a profound and major change in the law. It 
would affect not only federal regulations, but those of the 48 states, 
the District of Columbia and the territories under United States juris 
diction. It is illogical to cite that because some consumers do not 
read labeling, the list of ingredients, the cautions, the warnings, etc., 
should not continue to be always available to consumers. Manufac 
turers are—and should continue to be—encouraged to improve labels 
in the interest of consumer protection. An example of this is the 
voluntary action of proprietary manufacturers who include, as a part 
of labeling of their products, the sentence “KEEP ALL MEDICINES 
OUT OF THE REACH OF CHILDREN.” If this is in the publi 
interest, should the federal laws be changed to discourage such con 


structive actions by manufacturers? 


Never-Ending Task: Education 


The philosophy of consumer protection requires that educational 


efforts be made on a broad basis to bring to the attention of consumers 
a better understanding of label information. This is a never-ending 
task, as new generations of young Americans become “consumers” and 
as new drug ingredients are used either in old or new products. The 
United States Food and Drug Administration has for years conducted 
a sustained program to do this, and it has been effective. In its well 
known booklet Read the Label on Foods, Drugs, Devices and Cosmetics, 
it said: 


Today, producers labeling their goods in conformance with the law 
furnishing the consumer the information he needs to be an intelligent purcl 
The Food and Drug Administration is responsible for enforcing the law 
final and essential step to achieve the maximum benefit from these activities of 
industry and Government is for the consumer to make practical use of the in 


formation provided on the label 
One of the most successful educational efforts of the Food and 
Drug Administration in this direction has been to develop the leaflet 


) 


Protect Your Family from Poisoning. | am informed that, from an 
original run of 10,000 copies, it has been reprinted widely until today 
it is estimated that over 10 million copies have been made available to 
American consumers. 

The Food and Drug Administration booklet Read the Label on 
Foods, Drugs, Devices and Cosmetics has also been distributed in the 





~ § Miscellaneous Publication No. 3, Food Department of Health, Education, and 
and Drug Administration, United States Welfare (1957). 
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amount of tens of thousands of copies. More important, the material 
in it has been the basis for an unknown number of reprints and 
excerpts, and adds to the sum total of the Food and Drug Administra- 
tion’s effort to bring to the attention of consumers’ labeling and what 
it means. 

As one of the regulated industries, the proprietary-medicines 
industry is shortly to launch a “read the label” campaign to aid in 
teaching students to become informed consumers of these products. 
A one-page, three-color leaflet has been prepared and will be available 
in large quantities for the opening of schools this fall. We hope this 
contribution will be helpful in aiding young Americans to be more 
aware of the protection to them as consumers afforded by the drug 
label and, indirectly, the federal law. Later, perhaps, this leaflet—with 


suitable changes—might also be used by other interested groups. 


This is an example of how many regulated industries are doing 
their part in broadening consumer understanding of the meaning of 
labeling information. We recognize that such efforts will never reach 
all consumers, but the important thing is that millions are being 
reached. As more industries support this type of education directed 
towards consumers, more and more Americans will join the ranks of 
those with a better grasp of the protection the laws provide them 
through the labeling. Better understanding, also, will result in con 
sumers’ becoming better purchasers—in getting their money’s worth 
for what they buy. 

We then can conclude that better-informed consumers are better 
protected consumers. Continual efforts by officials, industries and 
consumer groups are necessary to demonstrate that what is on the 
label is a public statement of meaning as to what is behind the label 
a never-ending task, as well as one where the degree of accomplish 
ment will probably never be completely measured. The public interest 
is clearly served by these educational efforts, and I hope that the 
future will witness more and more cooperative efforts between industries 
and the law-enforcement officials to enlarge consumer understanding 
as a part of consumer protection. [The End] 


QO 





THE COSMETIC INDUSTRY 





AND THE FTC 


¢ town: toilet-goods industry and the Federal Trade Commission 


have had a long and, I am confident, honorable relationship. This 
relationship has not always been an easy one, in view of the periodic 
litigation leading to cease-and-desist orders against various members 
of the industry. However, through the years we have sought and 
largely secured the voluntary cooperation of the industry in elimi 
nating various unfair and deceptive practices as detrimental to your 
industry’s good name as they were to competition and to the publy 
interest. Even though we found it necessary to issue certain com 
plaints after promulgation of your industry’s voluntary trade prac 
tice rules, in order to convince a minority in the industry that the 
Federal Trade Commission meant business, we continued—and will 
continue in the future—to appeal for, and secure from the vast ma 
jority of your industry, voluntary observance of the trade regulation 


laws. 


[ assume that cosmetics are today your industry's most impor 
tant product. The term “cosmetics” embraces a wide diversity of 
products. Section 15 of the Federal Trade Commission Act defines 
the term as 

articles to be rubbed, poured, sprinkled, or sprayed on, introduced into, « 
otherwise applied to the human body or any part thereof, intended for cleansing, 


iD 


beautifying, promoting attractiveness, or altering the appearance 


The “rubbed on” wording of this definition brings recollection of 
an instance of corrective action taken by the Commission many years 
ago with respect to a claimed remedy for obesity. The product was 
sold in half-pint jars under the name of “Via Derma,” which, translated 
means “by way of the skin.” This particular concoction was being 


extensively advertised by its manufacturer as having the magical 
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The General Counsel, Federal Trade Commission, Addressed the 1958 
Convention, Toilet Goods Industry, at Poland Spring, Maine, on June 26. 
Views Expressed Are His Own and Not Necessarily Official Views of FTC 


efficacy of reducing that portion, and only that portion, of the body 
on which it was rubbed. Before complaint reached the Commission 
the manufacturer was also extensively advertising a differently named 
product under claim that it would increase the size of any portion of 
the body to which applied. When interviewed by the Commission's 
investigator, the manufacturer admitted that the two products were 


of identical composition, and stated: “I get them coming and going.” 


~ 


Ersatz allure comes in many forms and often in containers and 
packages of unsurpassed elegance. Here only do we find products 
marketed under such intriguing designations as “Passion,” “Last 
Fling,” “My Sin” and “Perhaps” or described as “Adventure—after 
dark” or as “Snow Peach—a peach with a pink complexion cooling 
its blushes in the snow—a heavenly hybrid, like nothing ever grown 


like nothing ever known, till now 


Since the turn of the century we have seen a marked change in 
the attitude of the public respecting the use of cosmetics. Most of 
us now accept as proper, even desirable, the use of many products 
designed to enhance personal appearance and attractiveness, which 
not sO many years ago was under general condemnation. If we go 
back to the eighteenth century, the change of attitude would appear 
to be even more drastic, for in 1770 the English Parliament enacted 
a law which provided that: 

all women, of whatever rank, age, profession, or degree, whether virgins 
maids, or widows, who shall after this act impose upon or betray into matrimony 


any of His Majesty’s male subjects by virtue of scents, paints, cosmetic washes, 
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artificial teeth, false hair, Spanish wool, iron stays. bolstered 


shoes, shall incur the penalty of the law now in force against witchcraft 


hips, or high-hee 
the marriage shall be null and void 

Today it is estimated that lipstick may be found in the purses 
of more than two thirds of the feminine sex in England, as well as 
in those of our own country. 

Thus, in the last three decades, the Federal Trade Commission 


has found it necessary to give considerable attention to cosmetics and 
our industry. Since promotion is so essential 


related products of y 
f 


and so substantial a factor in your industry, it is understandable why 
false and misleading claims in the marketing of such products have 
been so persistently the subject of corrective action by the Federal 
Trade Commission, 


For example, the Commission has been active in effecting cor 
rection in a widely prevalent situation which existed in the perfume 
market. The challenged practice involved misrepresentation as to 
price and origin. Also involved was the practice of simulating well 
known and established brand names. 


Claims for antiperspirants have been challenged, such as “stops 
underarm odors,” “stops perspiration.” Some such claims have been 
allowed, provided disclosure is made in conjunction therewith that 
the products do not have a permanent effect on underarm odor or 
underarm moisture. 


Claims for various cosmetic hair preparations have been chal 
lenged, such as “makes hair straight,” “makes hair long,” “promotes 
the growth of hair,” “stops dandruff,” “stops falling hair,” “prevents 
loss of hair,” “will give the user healthy hair,” “restores natural oils 
to the hair,” “restores natural color to the hair,” “banishes grey hair 
or imports or restores original or youthful color to the hair,” “corrects 
damage to the hair structure caused by improper dyeing, permanents 
or bleaches,” “prevents baldness,” “cures or prevents dandruff, scali 
ness of the scalp or the cause of scalp itch,” “corrects or prevents split 
hair or hair breakage,” “keeps the scalp healthy,” and many other 
such claims. 


Advertising respecting bleach creams have been attacked. Ques 
tionable claims include representations that such products will lighten 
dark skin to almost unbelievable fairness; will enable one’s skin to 
hold any desired shade; will cause dark skin to flake off; will accom 


plish deeper pore cleansing than any other cream; will give one’s skin 
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a new clearness or give a clear, vivid and healthy skin or a fresh 
ness and fine texture with every particle of dust, dirt, and make-up 
removed from the pores, erase wrinkles and lines from the face, 
strengthen sagging muscles, correct dropping chin lines, plump out 
hollows in the neck and cheeks, and keep one’s skin firm or youthful ; 


and will give one clear, radiant, flawless skin. 


Such claims as “will cause eyelashes to grow longer and thicker” 
have been inhibited. So have claims that certain soap products will 
lighten or bleach the skin and bring out a hidden, lovely or natural 


complexion. 


Why do I mention these unpleasant subjects on this most pleas 
ant occasion, recalling memories that perhaps you all would like to 
forget? I do so simply because I am advised that in certain quarters 
in this industry the reckless advertising writers may be getting out 
of hand and perhaps yearnings nostalgically for the days of old 
Those days are gone forever—a fact which I am sure the wise leaders 


of this industry recognize full well. 


Consider that during one 28-day period recently, the relatively 
small advertising unit of the Federal Trade Commission surveyed 
the advertising in 42 magazines, 281 newspapers, and 728 radio and 
television continuities. Over 700 questionable advertisements were 
referred to the Commission's bureau of investigation. One hundred 


and forty-one matters were referred to the Bureau of Consultation 


as possible violations of trade practice rules or stipulations. This 


questionable material was selected from 200 newspapers each week 
50 national magazines each month, and the commercial continuities 
of approximately 200 radio and television stations each week. In 
addition, there were scores of complaints from the public and from 
competitors, not to mention the results of many hours of monitoring 
and recording of TV commercials by qualified attorneys in the Com- 


mission’s nine field offices. 


Consider, too, the fact that in 1957 the Commission issued 324 
complaints, an increase of 103 over the total for 1956. There were 
213 cease-and-desist orders issued in 1957, an increase of 25 over 
the 1956 figure. Finally, of significance are the facts that 140 other 
matters were settled by stipulation and 1,706 were disposed of by 
accepting assurance of discontinuance of claimed unlawful practices. 


This indicates a healthy balance of hard-hitting enforcement with 
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sincere encouragement of voluntary law compliance. Above all, it 
suggests that the Federal Trade Commission is ready, willing and 
able to do the job entrusted to it by the Congress and the publi 


Current Policies and Philosophy 


For the final portion of my remarks, I turn to a subject which you 
may find more agreeable—current policies and philosophy in trade 


regulation 


Fundamental to any analysis of the current developments in 


trade regulation is an understanding of the government's state of 


g 
mind. First, we should understand this. There is no principle more 
firmly rooted in our democratic philosophy than the efficacy of anti 
trust and trade regulation as a prime guardian of our competitive 
free-enterprise system. Trade regulation is a vital contributor to the 
realization of a free society’s most productive capabilities. Vigorous 
trade regulation enforcement enhances our competitive economy’s 
capacity for satisfying the desires of all citizens 

But trade regulation and competition are partners in progress 
Hostility between government and business, no less than restraints 
of trade, corrodes the finest workings of our economy. I think it is 
no secret that at times in our history precisely this sort of unnatural 
tension between public and private forces has inhibited the fullest 


expression of our competitive potential 


Therefore, I would say that the dissipation of any vestige of this 
hostile state of mind in favor of a genuine, yet never naive, respect 
for business has been the benchmark and inspiration of recent de 


velopments in trade regulation 


\t the Federal Trade Commission, this new state of mind has 
meant many things. A new bureau of consultation with rank equal 
to other basic components of the Commission, has been established to 


aid businessmen voluntarily to comply with the law. 


For too many years, the Federal Trade Commission wore its 
legal wig with such solemnity that it gathered a good deal of dust 
In its concern with drawing precise boundaries of its own juris 
diction, it filled up many a volume of decisions of considerable interest 
to the legal profession and of very little interest to anybody else. It 
had come to ignore Woodrow Wilson’s wise counsel that “business 
men desire something more than that the menace of legal process be 


made explicit and intelligible.” “They desire,” he said, “the advice, 
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the definite guidance and information which can be supplied by an 


administrative body.” 


Today’s FTC has come alert to this responsibility and has pur 
sued it with unprecedented vigor. This has not been done at a sacri 
fice of lessened efforts in formal case work. It has been quite the 
contrary, as I have indicated earlier. We count our achievements not 
upon a comparison of this year with five or ten years ago, but upon 


a comparison of this year with last year and that with the year before 


The point I want to make here is that the FTC is making a major 
effort to broaden its effectiveness by speaking directly to businessmen 
and consumers in language with a minimum of legalese. We're doing 
this in two principal ways: The first way is to approach industry 
wide problems on a voluntary basis if this is at all feasible. Certainly 


it stands to reason that tremendous good can come from an indus 


try’s understanding of what, in the opinion of FTC, the law forbids 


This goes a long way toward eliminating violations of the law due to 
ignorance or misunderstanding. It narrows the field of law violators 
to those who, with full knowledge of their acts, choose to ignore the 
Commission’s advice. | might add that the Commission is thereby 


provided with a more sharply defined target 


The voluntary methods include issuing trade practice rules for 
an entire industry and, very recently, a development which we call 
voluntary “industry guides.” The trade practice rules cover all indus 
try practices that might be affected by laws the Commission adminis 
ters, whereas the guides are designed to single out a particular area 
of difficulty. For example, the Commission decided last month that 
there is too much public confusion regarding the advertising of auto 
mobile tires. Each tire maker has his own set of terms to describe his 
tires, and the poor citizen has been at a loss to know what the terms 
mean. Thus guides were issued calling for the terminology and adver 
tising to be revised by August 27 and made understandable to any 
buyer. 


\s I see it, these voluntary rules and guides serve much the same 
purpose as warning signs erected along a highway to alert motorists 
of curves and intersections. The signs are cheaper than trying to 
put a motorcycle cop at every turn and crossroad and, except for 
a few “hot-rodders,” they achieve their purpose. For the “hot-rodders’ 


the signs mean little, but the cops can stop them. The same holds 
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true in our business; the “hot-rodders” are the willful violators of 
fair competition. For them rules and guides are useless, and only a 
cease-and-desist order by the Commission can stop them. 


The 1958 antitrust and trade regulation enforcement is vigorous, 
but it is not spiteful nor entirely unpredictable. There are plenty of 
traditional hard-core violations for us to sink our enforcement teeth 
into and so many unresolved areas of trade regulation law, without 
having to resort to quixotic campaigns against every technical ques 
tionable, but competitively innocuous, practice. 


You probably are aware that antitrust and trade regulation viola 
tions first come to the attention of Government authorities through 
complaints—from competitors, from customers, from the general public 
What does this suggest? Simply this: If there is no cause for com 
plaint, there is little stimulus to trade regulation inquiry. This places 
the responsbility squarely where it belongs and where I think you 
want it—on yourselves. In our society, we have not yet fallen prey 
to the “Big Brother is looking at you” mentality. You don’t want 
and we don’t want—any paternalistic government agency dictating 
ordinary business decisions. It is only when business decisions become, 
in antitrust and trade regulation terms, extraordinary—when, through 
collusion or avarice or short-sightedness or just plain ignorance, they 
produce competition-harming consequences—that government steps in. 


Advice to Businessmen 

Perhaps what I am trying to say comes down to this: 

The channels of legitimate business conduct are infinite. The mind 
of man cannot begin to comprehend the variety, the swift changes 
of pace with which American businessmen have produced a better 
mouse trap—and a better way of life. In this scheme of ever-growing 


productivity, government properly functions not to interfere irrespon 


sibly nor to impose its arbitrary judgment, but to protect against 
obstacles in the free fair workings of the system. If the grit of unfair- 
ness, of discrimination, of deception and of collusion does not clog 
the works, then government, not unhappily, is out of business. 
Modern competition is no unexact science. The day is past 
when carefree inspiration could substitute for efficient organization, 
for precision management, for thoughtful planning. This means busi- 
ness as a modern science requires planning for antitrust and trade 
regulation as well as for other, more traditional, contingencies. 
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The law holds a businessman to normal consequences of his 
actions. In 1958 no businessman or his counsel can afford to ignore 
an informed intelligent prediction of the competitive effect of what 
the businessmen does. Unwitting adherence to the instincts of the 
moment is the surest way to stumble. Reduced to specifics, this 


means, basically, he must look before he leaps. 


When he fair trades, he must fair trade within the legitimate 
bounds set out in recent court decisions, not within the wishful limits 
of ten years ago. When he sets up a pricing schedule, his differentials 


must reflect legal justification, cost differences, grade differences and 


disparate buyer functions, not frivolous commercial preferences. When 


he works out special promotion allowances to selected customers, 
he must not be haphazard. He must make them available on propor 
tionally equal terms to all competing customers. When he contem 
plates merging with a competitor, acquiring a supplier or buying up 
distributional outlets, he must evaluate any adverse competitive 
consequences realistically and ahead of time in light of existing law 
When he advertises, he must do so truthfully and within the bounds 


of the law as defined by agency and court decisions. 


For years, the finest legal minds have been available to business 
[t must learn to use them—to get antitrust and trade regulation advice 
before, not after, adoption of a practice charged with unlawful implica 
tions. We are at the point where litigation is too expensive to be an 
afterthought. Defense against an antitrust or trade regulation charge 
can be a crippling burden for any business. The proverbial ounce of 


prevention brings a profitable return. 


[ had not intended to turn this report into a sermon and, lest | 
begin to sound too much the missionary, I shall desist with one final 
thought: If Government today has succeeded in establishing a sane 
balance of trust and watchfulness towards business, then business 
must continue to warrant that treatment. This requires neither the 
hobbling do-nothingness of over caution nor the frustration of stand 
pattism. It does require intelligent planning, honest appraisal, and 


flexible bending to changing competitive conditions. 


The restrictions of the antitrust and trade regulation laws have 
been tempered and proven in almost 70 years of our Nation’s greatest 
growth. They restrict only competitive abuses. Freedom of fair, 
just, honest enterprise is still unlimited. Let us keep it that way. 


[The End] 
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CHRISTOPHER COMMENTS—Continued from page 484 


that beneficial however great 


serve in lieu of constitutional 


nothing Is more certain than aims, 


directed, can never powe! 
Chere is no question but that a legislature may adopt an existing 
private code or rule, but the issue arises over the adopting now of 


future amendments and changes. State courts have been generous 


in allowing such delegations to private medical groups and have beer 


hard on delegations to other groups 


WASHINGTON—Continued from page 486 
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A statement on the results of FDA's 
examination of the tea had been made 
public by George P. Larrick, Commis 
sioner of Food and Drugs, on August 
18. It said that the amount of Stron 
tium 90 in the brewed tea would not 
exceed one tenth of the tolerance recom- 
mended by the National Committee or 
Radiation Protection and Measure 
ments 

Commissioner Larrick’s statement 
follows: 

“On July 14, press reports from San 
Francisco stated that the Coast Guard 
had found “slight radioactivity” in a 
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total of 540 chests of tea was unloaded 
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“In order to assure the 


extraction of radioactivity from the 





Fink v. Cole, 302 N. Y. 216, 97 N. E 
(2d) 873 (1951) 





WASHINGTON 


the tea was deliberately brewed 


10 times the 


leaves, 
normal strength 
from the 
activity 
liter 


at about 
normal brew 
the 


; 
o! 


“Therefore, 
highest 


4» 


subdivision showing 


would give a value uuc per 


“Discussion 


} 


health 


our interest was centered particularly 


‘From a_ publi standpoint, 
m the amount of Strontium 90 present 
did not us to 


stron 


Our ftacilities 
make a 


90 


asurement 
1 of 


Based 


direct me 
existing data, 
Atomic En 
ergy Commission, it was estimated that 
total 


YO 


tum 


furnished in part by the 


than 15% « 1€ activity 


due to Strontium Using 


, ’ 
his est ™ 


ssible content of 
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90 in the brewed 


tea, we 


liter 


strontium 


obtain a figure of 7.2 uuc per 


“The 
tium 90 intake by 
standard 


tolerance tor Stron 


the 


present 
general popula 
the 
> 
Pro 


tion (a recommended by 


National Committee on Radiation 


tection and Measurements) is 80 


liter I} we consider that 
| } 


as ordimarily 


pet 


us, 


brewed tea made 


have no more thar ne-tentl 


Strontium 


ot YU permitted 


amount 
the tolerance 


“Since the am t 
the brewed t 


established tole 


present in 


the ance 
cluded that it is safe and 


leased tor sale 





In the Federal Trade 


Misrepresentation—Hair and Scalp 
Treatment.—An_ individual be 
prohibited from the 
his h and 


gr 


would 
misrepresenting 
effectiveness ot air treatment 

hair, 
baldness and eliminating dandruff 


to this effect h 


curing 
An 


by 


preparations in wing 


order been issued 


as 


a Federal Trade Commission hearing 


examiner 


Tr} ; ned } 
le eXaminer issued fils 


ruling on a 
FTC on 
be 


hatr 


complaint brought by the Jan 


He f 


claims that 


und false 
the 


gives 


uary 27, 1956 to 


advertising treat 
the 


manently 


ments individual will pet 


dandruff, 
the 


eliminate or cure 
oiliness of 


being 


itching, and dryness or 


77 


scalp and will result in f 


placed with long and strong hair. The 


r also would prohibit claims that 
revent overcome 


treatments | or 


excessive hair loss or grow new harr, 


unless expressly limited to cases other 
those known 
baldness.” 

Che 
hair 
treatments 


than as “male pattern 


that sale otf 


was 


examiner found no 
involved in 
the individual 
How- 


preparations— 


the 
the 
to those who came to his ofhce. 


preparations 


given by 


ever, he noted that hai 


Commission 


such as shampox lvent—were 


sold lor the l ig | ne 
kits provided to 


“All 
those 


presumably 


treatment 


mers. He said 


purchases of these items were 


by who had taken treatments and 


who riginally presented 
diagnosis and t 


reatment 


ad 


themselves for 
[new spaper | 
+} 


as a result of 
SF 


statute ad 


vertisements 
ments of the 
‘tor the purpose 
likely to 


the purchase 


equire- 
vertising 
yf inducing or which is 
indirectly 
Sales 


ior a 


directly o1 


[of] cs 


’> 
section |! a) 


induce, 
smetics.” 
in ‘commerce’ 


are necessary 


1).’ 


violation of 

r 
public 
FTC 


sales 


» the question " r sufhcier 


interest justify an 


order in viev % the amount ol 


of products, the examiner cited 


the amount of advertising disseminated 
he 


by individuals concerne: 


also would prohibit claims 


1 that they 


order 
have 
had competent training in dermatology 
trichologists or scalp specialists 


or are 


This 
FTC, 
docketed for review 
REGULATION Reports § 


final decision of the 
and may be appealed, stayed, or 
— CCH Trapt 


27,350 


not a 


is 
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A trade information letter received 
recently from the Canadian Department 
of National Health and Welfare reads 


as follows 
July 23, 1958—No, 163.— 


‘To: WHOLESALE AND 
DRUGGISTS 


RETAIL 


Jelly 
“During the past two years the ad- 
Royal Jelly 


shown a 


“Re: Advertising of Royal 


tor various 


marked in- 


vertising of 
conditions has 
crease. 

“A survey of the scientific literature 
has revealed that a number of analyses 
of Royal Jelly has been made and 
investigations conducted on its possible 
therapeutic value for humans. How- 
ever to date, no conclusive results 
have been reported. 

“In view of Section 9(1) of the Food 
and Drugs Act which reads as follows: 
‘No person shall label, package, treat, 
process, sell or advertise any drug in a 
manner that is false, misleading or de- 
ceptive or is likely to create an errone- 
ous impression regarding its character, 
value, quantity, composition, merit or 
safety’, objection is taken to any claims 
whatsoever being made for this sub- 
stance until satisfactory clinical evi- 
dence is submitted to substantiate them 
Up to the present, no such evidence 
has been presented. 

“When used as a cosmetic, or as an 
ingredient in a cosmetic, the claims 
must be restricted to those permitted 
by the Act which are for cleansing, 
improving or altering the complexion, 
skin, hair or teeth. 


5 


- 


directed to thes« 
making 
held re 


is pointed out 


“Your 


requirements 


attention Is 


since any person 
claims to the public may be 
sponsible for them. It 
that the word ‘advertisement’, by def 
the Food Drugs Act 


any representation by a1! 


nition in and 
includes 
whatsoever for the 


means purpose 


promoting, directly or indirectly tl 
sale or disposal of a drug 

“L. I. Pugsley 

for C. A. Morrell, 

DIRECTOR, FOOD 
DRUG DIRECTORATE.” 

Another trade letter, is 

sued a week earlier, 
by Mr. Pugsley for the director, dealt 
with the standard for vanilla extract, 
vanilla essence and vanilla flavor. It 
drew attention to Section B.10.026 of 
the pertinent regulations, and 
mented: 


and 


information 


and also signed 


com 


“A recent has indicated that 
many vanilla extracts on the Canadian 
market at the present time do not meet 
this standard. It is recommended that 
all manufacturers and distributors check 
their products for compliance with th 
regulation. A further survey will 
conducted in the future. If, at 
that time, it is found that certain vanilla 
extracts do not meet the standard, it 
will be necessary to initiate 
obtain compliance.” 

The letter was numbered 162, and 
was directed to all manufacturers and 
distributors of flavoring extracts 


survey 


near 


action to 


Mr. Pugsley is assistant director of 


scientific Canadian food 
drug divisions 


services, and 
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AUTHORITATIVE .. . COMPLETE 


TRADE REGULATION REPORTS 


Fast reporting of new developments—as they break—1s traditional 


with CCH’s TRADE REGULATION REPORTS. The “Report 


Mail today for full information 


; on trade and business regulation 
speak with quiet confidence born of experience. 
Faithfully reporting governmental regulation of trade and busi 
ness practices—whether it concerns relations with competitors, sup 
pliers or customers, or internal operations—CCH’s TRADE REGU 
LATION REPORTS span the whole workaday world of statutes, 


regulations, court and administrative decisions relating to federal and 





state “antitrust” regulation, “fair trade” and “unfair practices.” 
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Throughout the year, informative biweekly issues of TRADI 


REGULATION REPORTS hurry to subscribers the last word, the 
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newest development, the latest twist and turn of events in this im 


portant field—all to reflect today’s trade regulation picture in exact, 
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At no extra cost, subscribers for TRADE REGULATION RE 


PORTS receive four encyclopedic, 9 x 10 inch loose leaf “Compilation 
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Volumes” which bring together and organize for effective use the 


complete current background of pertinent trade and business regulation 


-AG Qdivd 38 TM 39VvV1S0Od 


‘AAV NOSYALAd ‘M SzOV 


Use Handy Post free Card to Request 
Complete Details—No Obligation! 











Siuoasu Mv Wwoidosu fe Susansinene 





“TH ‘987 OSVIDIHD 


COMMERCE. CLEARING, HOUSE, INC.. 


PUBLISHERS of TOPICAL LAW REPORTS 








New Yor« 36 CHICAGO 46 WASHINGTON 4 
S22 FirtH Ave 4025 W. PETERSON Ave 425 13TH STREET, N. W. 


HD 





SSV1)D iSHul4 


TH ‘OSVD 
LS ON LIWU3d 














REQUEST CARD 


~_ ee oe ee &* RE KRR BD RG 


PORTS 


RI 


a 
a“ 


5 


REGI 


TRADE 


( 


about 
usiness prac tices 


1 b 


details 
of course. 


further 


Please send 
regulation of trade an 
no obligation, 

Signature & Title 

Attention 

Street Address 

City, Zone, & State 








a7tig y ‘eu0ez ‘AD 


